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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT : 


No. 14,981 


Edward L. Boyer, Administrator, c.t.a. and Party at Inter- 
est as heir at law, of Estate of Florence L. Rice, 
deceased, Appellant | 

Vv. 
Orpha L. Bealor, Executrix and Trustee of the Estate of 
Thomas M. Rice, deceased, Appellee | 


i 
Appeal from an Order of the United States District 
Court for the District of Columbia 


BRIEF FOR GUARDIAN AD LITEM 


PRELIMINARY STATEMENT 


This guardian ad litem was instructed by the lower court 
to appear in this cause to take such action as he deems ap- 


propriate to sustain that court's order. (J.A. 79A). 


COUNTERSTATEMENT OF THE CASE 


This guardian ad litem adopts the counter-statement of 


the case by the appellee. 








ae 


SUMMARY OF ARGUMENT | 
This guardian ad litem adopts the summary of argument 
es 
of the appellee. 


ARGUMENT : 

This guardian ad litem adopts the argument of | ‘the 
enceties but desires to amplify it as follows: ! 

In Cahill et al. v. Eberly, 59 App. D.C. 228, this 
court held that the wight of renunciation on the part of 
-@ widow was purely personal and such rons does ae sur- 
vive the deceased widow. : 

The foregoing case did not involve the question 
whether the death of an incompetent widow also terminated 
the power to renounce. An incompetent widow, cannot per- 
sonally make the election, which is involved in the renun- 
ciation, (Penhallow v. Kimball, 61 N.H. 506). Neverthe- 
less, a court of competent jurisdiction can exercise the 
power in her behalf, during the statutory period (Kernan 
v. Carter, 132 Md. 577, 104 A. 530) or thereafter orton 
to her death. (In re Hansen's Guardianship, 67 Utah 256, 

245 P. 481 and the authorities therein cited). ! 


| 


In Mead v. Phillips et al. (77 U.S. App. D.C.; 135 
F.2d 819) this Court decided that the right of election 


of an incompetent deceased widow survived her death. 








<3: & 


This court recognized 2 conflict of interest in the 
reported cases; put agreed with a numerical minority view 
that the right of election survived the incompetent 
widow's death. 

This lower court, sitting as a Court of Equity, under 
the authority of Mead v. Phillips (supra) had the power, 
in the interest of the deceased incom mpetent widow, (to elect 


or renounce as it might deem desirable. The lower court 


had before it all the facts of the case; and elected not to 


| renounce. 


CONCLUSION : 
the order of the lower court, dated January 2, 1959, 
should be affirmed in its entirety. 


Respectfully submitted, 


Daniel B. Maher 
Guardian ad Litem 


1001 Connecticut pens N.W. 
Washington 5, D. Ce: 
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STATEMENT OF QUESTIONS 


1. Is it equitable to require the estate of an 84-year 
old incompetent wife to take under the will of her 87-year 
old husband, executed on his death bed, revoking other 
wills of long standing which would have left his entire 
estate to his wife in the circumstances of this case, where 
under the new will he merely provided for the mainte- 
nance of his wife during her lifetime with remainder to 
only three of her heirs, omitting six others as equally 
deserving as the ones favored by his will, especially where 
the most of his estate is left to his housekeeper, who was 
his sole custodian at the time the new will was executed, 
and who had been employed by him for four years, for 
which she was duly paid. 


2. Does the power to decide whether or not an in- 
competent wife may renounce under the terms of her 
husband’s will devolve upon the guardian ad litem at her 
death, even if an administrator qualifies in her estate 
and files such renouncement within the six months period 
provided for so doing by Title 18, Section 211, D.C. Code? 


3. Does an administrator of an incompetent wife’s 
estate have the power to renounce upon behalf of such 
wife within the six months’ period for so doing provided 
by Title 18 Section 211, D.C. Code, even if opposed by 
the guardian ad litem in her husband’s estate? 


4. When does the office of a guardian ad litem ap- 
pointed under Title 19, Section 303 D.C. Code, in a will 
case, cease? That is does he continue in such capacity 
throughout the administration of the cause, or does his 
office cease after the will is admitted to probate, and no 
caveat is filed therein. 


5. Does a guardian ad litem in a will case continue to 
represent the interest of an incompetent wife of the 
husband after she has deceased? 








Statement of Questions 
Jurisdictional Statement 
Statement of Points 
Statement of the Case 
Summary of Argument. 


1. Equity would be best served in this case if the 
wife renounced under the will of her husband 
and take according to law, thereby giving all of 
her heirs at law and next of kin, including the 
three named in his will, their just portion of 
her estate, rather than requiring the wife to 
take under the will of her husband, which in 
effect leaves all of the wife’s interest in his 
estate to an aunt and two nieces, eliminating 


other heirs equally deserving, and the court 
erred in requiring the wife to take under his 
will 


2. It was error for the court to hold that upon 
the death of this incompetent wife the power 
of election as to whether or not she should 
take under the husband’s will, or be allowed to 
renounce thereunder, passed to the guardian 
ad litem, and apparently acting upon that as- 
sumption decided the case upon that basis 
rather than upon the basis of equity related 
back to a time when the wife was competent.... 


. It was error for the court to hold in effect a 
husband could by a meticulous plan dispose of 
his incompetent wife’s interest in his estate by 
merely providing for her care during her life- 
time, and leave the remainder of his estate to 
only a few of his wife’s heirs, and omitting 
others who were equally as deserving to par- 
ticipate in her estate as those he favored. 
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In THE 
United States Court of Appeals 


For tHe Distrreicr or CoLtumsi1 Crmcorr — 


No. 14,981 


Epwarp L. Borer, Administrator, c.t.a. and Party at 
Interest as heir at law, Estate of 
Florence L. Rice, deceased, 

Appellant 
v. 


OxpHa L. Beaton, Executrix and Trustee of the 
Estate of Thomas M. Rice, deceased, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment entered Janu- 
ary 2, 1959, denying the right of an administrator c.t.a. 
to renounce upon behalf of an incompetent widow in the 
esetate of her husband under the terms of his will, and 
holding that such incompetent widow must take under 
the terms of her husband will, Notice of appeal was 
filed January 26, 1959. Jurisdiction of the court is in- 
voked under the Act of June 25, 1948 c. 846, 62 Stat. 929, 
as amended by Act of October 31, 1951, c. 655, See. 48, 
65 Stat. 728 USCA 1291. 





2 
STATEMENT OF POINTS 


1. Equity would be best served in this case if the wife 
renounced under the will of her husband, and take ac- 
- eording to law, thereby giving all of her heirs at law 
and next of kin, including the three named in his will, 
their just portion of her estate, rather than requiring 
the wife to take under the will of her husband, which in 
effect leaves all of the wife’s interest in his estate to an 
aunt and two nieces, eliminating other heirs equally de- 
serving, and the court erred in requiring the wife to 
take under his will. 


2. It was error for the court to hold that upon the 
death of this incompetent wife the power of election as 
to whether or not she should take under the husband’s 
| will, or be allowed to renounce thereunder, passed to the 
Guardian ad Litem, and apparently acting upon that as- 
sumption decided the cause upon that basis rather than 
upon the basis of equity related back to a time when the 
wife was competent. 


3. It was error for the court to hold in effect a hus- 
band could by a meticulous plan dispose of his incompe- 
tent wife’s interest in his estate by merely providing 
for her care during her lifetime, and leave the remainder 
of his estate to only a few of his wife’s heirs, and omit- 
ting others who were equally as deserving to participate 
in her estate as those he favored. 


4. The court erred in admitting in evidence two un- 
sworn statements from alleged heirs of the wife over 
the objection of counsel for administrator c.t.a. 


5. It was error for the court to refuse to confirm the 
renouncement of the wife’s interest in her husband’s 
estate which was filed by the administrator c.t.a. within 
the six months period required by statute. 
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6. It was error for the court to allow the guardian 
ad litem to appear in this cause and oppose the ad- 
ministrator c.t.a. at the hearing herein thereby creating 
an adversary relation between himself and the lawful 
representative of the wife. 


STATEMENT OF THE CASE 


Thomas M. Rice died in the District of Columbia on 
June 23rd, 1958, at age of 87 (JA 20) years, and Orpha 
L. Bealor qualified as executrix and trustee under his 
June 20th, 1958 will on July 18, 1958. 


He left three wills as follows: 


(a) One dated June 20, 1958, naming Orpha L. Bealor 
Executrix and trustee, providing for the care of his in- 
competent wife during her lifetime; bequest to Marie L. 
Smith sister of his wife, $2,000.00; and a bequest to Jean 
B. Hench, a niece of his wife, of $50.00, with remainder 


to Orpha L. Bealor. (JA 2) 


(b) One dated November 9, 1955, naming Orpha L. 
Bealor executrix, trustee and a beneficiary, with re- 
mainder over to his wife, Florence L. Rice. (JA 9) 


(c) One dated April 20th, 1942, leaving his entire estate 
to his wife, and naming her executrix without bond. (JA 
8) 


His estate consists of 


Real Estate 
Money & Debts 
Appraised personal property 


Florence L. Rice, wife of above named decedent died 
October 2, 1958, at age of 84 years (JA 18) leaving a will 
dated June 17, 1943, naming her husband executor with- 
out bond. Her husband having predeceased the wife, 
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Edward L. Boyer was qualified as administrator c.ta. 
of her estate on November 25th, 1958, and on December 
1, 1958 filed a written renunciation of her interest in 
her husband’s estate well within the six months period 
provided by Title 18, Section 211, D.C. Code, for doing 
so. (JA 56) 


Hereafter the parties hereto will be referred to as 
Husband and Wife. 


The Wife’s estate consists of personal property set out 
in Inventory of Money & debts as, $9,643.83. 


Although there is an apparent conflict of interest in 
the two estates, both were originally represented by the 
same legal firm which continued until December 1, 1958 
when the administrator c.t.a. requested them to withdraw 
from the estate of the Wife, which they did. (JA 74) 


The husband left as his sole heir at law and next of 


kin, his wife. 


The wife left as her heirs at law and next of kin 


Marie L. Smith, sister Orpha L. Bealor, niece ed d 
Elizabeth Peterman, niece Eva L. Boyer, PEEee AE = 
Lillian Pennington, niece Jean M. Hench, / ass 
Leah Brown, niece Edward L. Boyer, nephew, 

David Boyer, nephew 


About June 3, 1954 the wife suffered a stroke and was 
- hospitalized. Ths husband employed her niece Orpha L. 
Bealor as housekeeper, and companion for his wife, and 
Mrs. Bealor came to live at the home with them where 
she remained thereafter. Her pay was $150.00 per month, 
room and board, which she claims was not salary but 
gifts from the husband, on which she paid no income tax 
(JA 64-5) In addition her husband received room and 
board at the Rice home for two eight week periods in 
the winter time, and her son received his board there 
during the entire period as shown in her deposition. 





b) 


In February 1958 the wife became totally incompetent 
both mentally and physically, entirely unaware of what 
went on around her. 


When the June 20, 1958 will was offered for probate 
the court appointed George L. Hart, guardian ad litem 
on July 14, 1958 who filed an answer July 17, (JA 18) 
1958, and on July 28, 1958 filed a petition asking for in- 
structions with regard to renouncing upon behalf of the 
wife under the will of the husband. (JA 23) On Septem- 
ber 8th, 1958 this guardian ad litem resigned and on 
September 9, 1958 Daniel B. Maher was appointed guard- 
ian ad litem in his stead. (JA 30) On October 24th, 1958, 
(after the death of the Wife on October 2nd, 1958) a 
second guardian ad litem report, in extreme detail was 
filed. (JA 32) Both guardian ad litem reports recom- 
mended to the Court that the wife take under the will of 
the husband. The last report, in paragraph No. 28 seems 


to imply that Mrs. Bealor worked a considerable period 
without pay, (JA 45) 


Mrs. Bealor said she never asked for compensation, 
from Dr. Rice but after a period of several months, 
at Dr. Rice’s insistence, she received the sum of 
$150.00 a month. 


However, her deposition seems to indicate she received 
$150.00 per month for all the time she worked as house- 
keeper and companion (JA 64). Neither guardian ad 
litem’s report showed Mrs. Bealor received in addition 
to the $150.00 per month, room and board for herself 
and husband, and board for her son, as indicated by her 
testimony in deposition taken in this cause on which she 
paid no income tax. 


A hearing in the District Court was held on December 
9th, 1958, a stenographic transcript of which is filed in 
this cause but not printed, to determine whether the wife 
should be permitted to renounce under the husband’s 
will, and on December 18th, 1958 a written opinion was 
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filed in the cause and a formal order entered January 2, 
1959, (JA 60-1) denying the right of the administrator 
c.t.a. to renounce upon behalf of the wife, holding that 
at the time of her death such right devolved upon the 
guardian ad litem, and acting through the guardian ad 
litem instructed him to accept the devise and bequest 
provided in the will of the husband, from which this 
appeal was taken on January 26th, 1959. (JA 62) 


SUMMARY OF ARGUMENT 


1. The question of the equity involved in this cause 
concerning the renunciation of an incompetent wife in 
her husband’s estate, was decided by the court upon the 
erroneous conclusion that at her death the right to decide 
that question devolved upon guardian ad litem, and based 
upon the report of guardian ad litem recommending the 
wife be required to take under the will of her husband 
against the recommendation of her Administrator c.t.a. 
the court so decided. This resulted in the sister of de- 
cedent, and two nieces, receiving all of his wife’s interest 
in the husband’s estate, omitting six nieces and nephews 
equally as deserving, and was error. 


2. The husband died June 23, 1958, and the executrix 
and trustee under his will of June 20, 1958 was qualified 
on July 18, 1958. His wife deceased on October 2nd, 1958, 
and an administrator c.t.a. was qualified in her estate on 
November 25th, 1958. Well within the six months period 
provided by Title 18, Section 211 D.C. Code for so doing. 
On December 1, 1958, the administrator c.t.a. filed a 
written renunciation upon behalf of the wife to her in- 
terest in her husband’s estate under his will, and elected 
to take according to law. Title 20, Section 202 D.C. Code 
provides, 


Every administrator * * ® shall file in the probate 
court his bond * * * with condition to administer 
according to law all the money, goods, chattels, rights, 
and credits of the deceased: * * * (emphasis added) 





Every fair implication that can be drawn from this stat- 
ute is that an administrator in order to administer the 
rights of a decedent has the power to secure such rights 
by any means the decedent might have done herself. 
Consequently it was error to refuse to confirm the re- 
nunciation filed by the administrator c.t.a. 


3. The court allowed a guardian ad litem, after the 
death of the ward, to appear in a hearing and oppose 
the administrator c.t.a. who was trying to get the rights 
of this incompetent wife, over the objection of counsel 
for the administrator c.t.a., and in addition allowed un- 
sworn letters from alleged heirs of decedent to be ad- 
mitted in evidence over objection of counsel for the ad- 
ministrator c.t.a. which was error. 


ARGUMENT 


1. Equity would be best served in this -case if the wife 
renounced under the will of her husband, and take ac- 
cording to law, thereby giving all of her heirs at law 
and next of kin, including the three named in his will, 
their just portion of her estate, rather than requiring 
the wife to take under the will of her husband, which 
in effect leaves all of his wife’s interest in his estate 
to an aunt and two nieces, eliminating other heirs 
equally deserving, and the court erred in requiring the 
wife to take under the will. 


The judgment of the District Court appears to be based 
solely upon the recommendation of the guardians ad 
litem, and the decision of the Husband as set out in his 
will wherein he decided to leave his wife’s interest in 
his estate to only three of her heirs, (JA 60) eliminating 
six others, and without regard to what might have been 
best for the widow at a time when she could decide such 
question for herself, which would logically be prior to 
the date of her first stroke in June 1954. 
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The Report of Guardian ad litem No. 2, filed after the 
death of his ward, practically places him in the position 
of advocate for the estate of the husband, and runs into 
great detail in that direction. From both guardian ad 
litem reports, and the whole case, it does not appear that 
any consideration was given to what would have been 
best for the wife based upon a time when she was com- 
petent and able to decide matters for herself. The re- 
spective wills of both the husband and wife originally 
would have left both of their estates to the heirs of the 
wife under the circumstances that finally developed in 
this cause. The same would be true under the will of 
November 1955 of the husband where his wife was residu- 
ary legatee. There is no suggestion anywhere the wife 
would ever have left most of her interest in her husband’s 
estate to a single niece, as is the practical result if the 
wife is required to take under the will of the husband. 
Indeed if she had any such intention it is fair to assume 
she would have made such a provision in her will to that 
effect in the event her husband should predecase her, 
which she did not do. 


Guardian ad litem No. 1 in paragraphs 10 and 11 of 
his report, indicates he thought it impossible to get any 
one as competent as appellee to look after his helpless 
wife; that to renounce upon her part under the will of 
the husband could result in depriving his wife of ap- 
pellee’s services; that it would be unfair to her, and not 
in keeping with the intent of the husband (JA 27) He 
must have gotten this impression from appellee herself, 
and it could have been this fear that caused the husband 
in his 87th year, on his death bed, to change his will, and 
make appellee, his sole custodian, his chief beneficiary, 
executrix and trustee for his wife during what of neces- 
sity must be a very short time, then to inherit most of 
his estate. 


A committee, under bond and supervision of the Court 
would have been a much better arrangement than leaving 
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his wife in the custody of appellee, as trustee, without 
bond or supervision, and to inherit a large sum of money 
upon the wife’s death. Appellee was so unfamiliar with 
business affairs she thought salary payments were only 
gifts, not subject to income tax. 


Appellee was well paid for her services, and it seems 
more in keeping with equity to have the wife renounce 
under the terms of the husband’s will, thereby allowing 
all of her heirs to inherit according to the law of the Dis- 
trict of Columbia, than to distribute the husband’s estate 
to only three of the wife’s heirs, leaving out six of her 
heirs entirely. It would seem as if the wife’s sister and 
niece were included in the husband’s will as beneficiaries 
for the purpose of supporting the will, and their letters 
admitted in evidence over objection point in that di- 
rection. 


Mead v. Phillips 77 U.S. Appeal 365; 135 F.2nd 819 is 
in point in some respects, but there are important dif- 
ferences in the facts. Here the wife died very soon after 
the husband, and a legal representative qualified in her 
estate. In the Mead v. Phillips case the incompetent 
widow survived her husband nearly five years during 
which time no effective steps were taken to protect her 
interest in his estate, and the time for renouncing her 
interest under terms of his will had expired, as authorized 
by Title 18, Section 211 D.C. Code. In the case at bar 
such renunciation was filed by the administrator c.t.a. of 
the wife’s estate within the six months period the statute 
provides for doing so. 


At page 376 in the Mead v. Phillips case this court said 
the fact that the hsuband considered the terms of his 
will were in the best interest of his incompetent wife did 
not bind the wife’s estate. 


The answer to the question of equitable disposition of 
the wife’s interest in the husband’s estate must be found 
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as of a time prior to her incapacity, when she was alive 
and able to make decisions herself, and that would be 
prior to June 1954 when she had the first stroke. From 
all the facts and circumstances here involved it seems 
certain she would have then been better served by al- 
lowing her to renounce under her husband’s will, and 
dispose of her estate as she desired, and it surely is not 
indicated she would leave the most of it to a single 
niece. 


2. It was error for the court to hold that upon the death 
of this incompetent wife the power of election as to 
whether or not she should take under the husband’s 
will, or be allowed to renounce thereunder, passed to 
the guardian ad litem, and apparently acting upon that 
assumption decided the case upon that basis rather 
than upon the basis of equity related back to a time 
when the wife was competent. 


Title 19, Section 303; Guardian ad litem for infants or 
non compos. 


Whenever it shall appear that any party interested as 

aforesaid is under age, or non compos, the court 

shall appoint a guardian ad litem to represent said 

party at the hearing of the application to admit the 

will in probate, and with authority to file a caveat, 

as he may be advised, in behalf of said party. 
Under the provisions of this statute, after a will has been 
admitted to probate and record, and no caveat filed by 
the guardian ad litem, his duties are ended, and he does 
not continue throughout the course of administration. 


1 Mersch § 963, at page 400, citing Estate of Francis 
R. Weller, deceased, administration No. 38,369, in which 
Judge Stafford, in a written opinion, construing Section 
138 of the June 7th, 1954 D.C. Code, now Title 19, Sec- 
tion 303, said: 


* * © This question has been given careful consid- 
eration; due attention has been given to the memo- 
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randum presented by the guardian ad litem, and to 
the argument before the court. The other members 
of the court have been contacted in order to ascertain 
their practice in each case and their understanding of 
the law involved. The result is that the judges are 
all of opinion that a guardian ad litem appointed in 
the circumstances above stated does not continue to 
be guardian ad litem after the question of admission 
of the will to probate has been determined and dis- 
posed of. Other questions may arise during the ad- 
ministration of the estate such that the court may 
well appoint a guardian ad litem, and there is no 
doubt that the court always has the power to make 
such appointment where the interest of infants are 
involved; but we all think that the question whether 
a guardian ad litem is necessary should be presented 
and determined as such situation arises. 


This opinion is a logical construction of this statute, 
and so far as counsel have been able to learn, the District 
Courts in this jurisdiction have always so held. It does 
not appear that either guardian ad litem thought they 
had the power to decide whether or not an incompetent 
wife should renounce under her husband’s will, for they 
both indicated such decision rested in the court, and not 
them. Thus the decision of the court in this matter to 
require the wife to take under the husband’s will based 
upon the premise the guardian ad litem had the power 
to make such decision was error. 


3. It was error for the court to hold in effect a husband 
could by a meticulous plan dispose of his incompetent 
wife’s interest in his estate by merely providing for her 
care during her lifetime, and leave the remainder of his 
estate to only a few of his wife’s heirs, and omitting 
others who were equally as deserving to participate in 
her estate as those he favored. 


The case here under consideration is quite similar to 
Mead v. Phillips, supra, where a husband endeavored 
through a trust arrangement to dispose of his incompe- 
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tent wife’s interest in his estate by making provision 
for her during her lifetime with remainder to others. 
Such course was condemned in that case, and should be 
disallowed here. Where the life span of the wife at age 
84, totally incapacitated mentally and physically would 
in every event likely be very short, if a husband has the 
right to provide for her care during the remainder of her 
life, with remainder to some of her heirs, he could just 
| as well leave such remainder to total strangers. 


The husband employed a niece as a housekeeper and 
companion to his wife; he paid her $150.00 per month, 
room and board, for herself, and for her husband for two 
eight week periods, and board for her adult son during 
the whole period here under consideration—four years. 
In addition he had no right in law or equity to leave a 
will depriving the heirs of the wife of their respective 
shares in her interest in his estate, upon the assumption 


he owed an employee something additional. 


4. The Court erred in admitting in evidence two unsworn 
statements from alleged heirs of the wife over the 
objection of counsel for administrator c.t.a. 


The court erred in admitting in evidence two unsworn 
letters from beneficiaries named in the will of the hus- 
band over the objection of counsel for the estate of the 
wife. (Stenographer transcript, page 24) (JA 57) 


Such documents clearly are inadmissible in evidence, 
and could only serve as hearsay in support of the will of 
decedent, and its application as claimed by the executrix 
and guardians ad litem. They have a bearing upon the 
ease in that the purpose is to indicate they think the 
requirement that the wife be made to take under the will 
is correct. It well could be they also think if other dis- 
position is made of this question they will lose their 


bequests. 
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5. It was error for the Court to refuse to confirm the re- 
nouncement of the wife’s interest in her husband’s 
estate which was filed by the administrator c.t.2. within 
six months period required by statute. 


The Court erred in refusing to confirm the renunciation 
of wife’s interest in her husband’s estate under his will. 


Title 20, Section 202 D.C. Code (1951) Bond of Ad- 
ministrator. 


Every administrator, except corporations authorized 
to act as administrators, shall before entering on his 
duties, file in the probate court his bond to the 
United States, with security approved by the court 
in such penalty as the court shall direct, with condi- 
tion to administer according to law all the money, 
goods, chattels, rights, and credits of the deceased, 
and when the court shall have ordered the sale of the 
decedent’s real estate, he shall give a like bond con- 
ditioned to administer the proceeds of the real estate 
that may be sold for the payment of the decedent’s 
debts which shall come into his possession, or to the 
possession of any other person for him, and in all 
other respects perform the trust reposed in him, and 
shall also take and subscribe an oath similar to that 
prescribed for executors. (Emphasis added) 


There is no doubt a widow has a right to renounce 
under her husband’s will, and in the circumstance of this 
case it seems on hindsight the guardians ad litem should 
have recommended that the wife renounce under the will 
of her husband, and allow the court to settle that ques- 
tion later on when the occasion arose. It is not helpful 
to go to the cases in other jurisdictions where there are 
different statutes. So far as counsel has been able to de- 
termine, this particular statute has never been construed 
by this court in the circumstances of this case. A cardinal 
rule of statutory construction is to give meaning to 
every word in the statute where possible, and here if an 
administrator has the duty of administering the “Rights” 
of a decedent, by every conceivable conclusion he has the 
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power to secure such rights for such estate, consequently 
we submit it was error for the court to refuse to confirm 
the renouncement of the wife’s interest in her husbands 
estate under this will duly filed by the administrator 
within the six months’ period provided therefor by stat- 
ute in the District of Columbia. 


6. It was error for the court to allow the guardian ad 
litem to appear in this cause and oppose the adminis- 
trator c.t.a. at the hearing herein thereby creating an 
adversary relation between himself and the lawful rep- 
resentative of the wife. 


Upon the death of the ward, and the qualification of a 
legal representative of the estate of an incompetent per- 
son, who could the guardian ad litem possibly represent? 
Nowhere has counsel been able to find a case where a 
guardian ad litem came into the administration of an 
estate and opposed the legal representative of a decedent. 


The court observed in the proceedings on December 9th, 
1958 : 


I believe I am familiar with your petition, Mr. Maher. 
We have talked about this matter with the Register 
of Wills. I have read your report on six or seven 
occasions. I believe I understand the problem. 


From that comment it would appear the court placed un- 
due importance on the report of the guardian ad litem 
alone, and not to the question of what was equitable in 
regard to renouncing upon behalf of the incompetent wife. 
(Stenographic transcript Page 6.) 


Counsel for estate of the wife objected to the appear- 
ance of the guardian ad litem on the ground he did not 
represent any party involved in the litigation (Stenog- 
rapher’s transcript page 13) 
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CONCLUSION 


The judgment of January 2nd, 1959 should be re- 
versed, and the renouncement filed in the cause by the 
administrator, confirmed, or in the alternative; 


This court should direct that on the whole case it was 
equitable for the wife to be allowed to renounce under 
the terms of the husband’s will all her interest in this 
estate and take as if he had died intestate as to her. 


Respectfully submitted, 


TatMapce M. THorne 
Vivian O. Ho 
Southern Building 
Attorneys for Estate of 
Florence L. Rice, deceased 








APPENDIX 








INDEX TO APPENDIX 


Will of Thomas M. Rice, June 20, 1958 

Will of Thomas M. Rice, April 20, 1942_............. 

Will of Thomas M. Rice, November 9, 1955 

Petition for Probate and Letters June 20, 1958 will. 

Order appointing guardian ad litem No. 1............-.-.. 

Answer of guardian ad litem No. 1...................-------- 

Report of Guardian ad litem No. 1................----------- 

Order for Probate and Letters testamentary 

Petition of guardian ad litem No. 1 for instructions 

Petition of guardian ad litem No. 1 to resign 

Order accepting resignation of guardian ad litem 
No. 1 and appointing Daniel B. Maher in his 
stead 

Suggestion of death of Florence L. Rice 

Report of Guardian ad Litem No. 2..........------------- 

Notice to heirs of Florence L. Rice by Guardian ad 


guardian ad litem No. 1 for instructions 

Renunciation of devise and bequest in will of 
Thomas M. Rice, deceased for Florence L. Rice, 
by her administrator ¢.t.8.-.--------------------------- 

Letter Lillian and Penni, dated Oct. 29, 1958 

Letter “Marie”, filed December 9, 1958 

Motion to confirm renunciation upon behalf of For- 
ence L. Rice in husband’s will filed December 
17, 1958 

Memorandum Opinion of the District court on De- 
cember 18, 1958 

Order vacating renunciation by administrator c.t.a. 
of Florence L. Rice, and directing guardian ad 
litem to take upon her behalf under husband’s 
will, dated January 2, 1959 

Notice of Appeal, filed January 26, 1959 





INDEX TO APPENDIX—(Continued) 


Designation of Record on Appeal... 
Excerpts from deposition of Orpha L. Bealor- 
Will of Florence L. Rice, dated June 17, 1943... 
Petition for probate and letters of Administration 
e.t.a. of will of Florence L. Rice... 
Order appointing Edward L. Boyer, administrator 
c.t.a. estate of Florence L. Bice 
Praecipe withdrawing appearance of Mooers & 
Marmorstone, as attorneys for estate of Flor- 
ence L. Rice, filed December 1, 1958__-_______.. 
| Praecipe entering appearance of Talmadge M. 
Thorne and Vivian O. Hill, attorneys for estate 
of Florence L. Rice, filed December 1, 1958... 
Potion tor Instroctions: eee 
| Order of District Court authorizing guardian ad 
litem to appear in appeal of this cause 





Is Tue 


Runited States Comt of Appeals 


For rae Disraicr or Cotumsra Crecurr 


No. 14,981 


Epwarp L. Borer, Administrator, c.t-.a. and Party at 
Interest as heir at law, of Estate of 


Florence L. Rice, deceased, 
Appellant 


Vv. 
OrpHa L. Beaton, Executrix and Trustee of the 


Estate of Thomas M. Rice, deceased, 
Appellee 


JOINT APPENDIX 





2A 
Filed June 24, 1958 


LAST WILL AND TESTAMENT 
OF 
THOMAS M. RICE 


I, THOMAS M. RICE, of the City of Washington, 
District of Columbia, being of sound and disposing mind, 
‘memory and understanding, do hereby make, publish and 
declare this instrument as and for my Last Will and 
Testament, hereby expressly revoking any and all former 
Wills and Codicils at any time heretofore by me made. 


FIRST: I direct that no religious ceremonies of any 
kind be held over my remains. It is my desire that my 
body be cremated, if practical, and that my ashes be 
‘placed in an inexpensive, suitable container and then in- 
terred or otherwise disposed of in any manner deemed 
suitable by my said Executrix. 


SECOND: I direct my hereinafter named Executrx 
to pay all of my just debts and funeral expenses. 


THIRD: I give and bequeath to JEAN B. HENCH, 
‘absolutely, the sum of Fifty Dollars ($50.00), provided 
that she be living at the time of my decease. 


FOURTH: I give and bequeath to MARIE L. SMITH, 
absolutely, the sum of Two Thousand Dollars ($2,000.00), 
provided that she be living at the time of my decease. 


_ FIFTH: All of the rest, residue and remainder of 
my Estate, of every kind and character, real, personal 
'and mixed, wheresoever and howsoever situate, now 
owned or that which may be hereafter acquired by: me, 
I give, devise and bequeath to my hereinafter named 
Trustee, to be held by her in and upon the following 
TRUSTS, NEVERTHELESS, That is to say: 


IN TRUST, to take charge of, manage and control, 
invest and reinvest the same, mortgage, pledge or hy- 





3A 


pothecate the same, giving to my said Trustee full power 
and authority to sell and dispose of the same, or any 
part thereof, at either public or private sale, or sales, 
without liability on the part of the purchaser, or pur- 
chasers, to see to the application of the purchase money, 
including the right in my said Trustee to create from 
time to time reserves necessary for the payment of taxes, 
assessments, repairs and other expenses in connection 
with said property, and also to do all such acts as may 
in her discretion be necessary for the beneficial care and 
management of my Estate and the administration of its 
affairs, as fully and as completely as I myself could do, 
if living, and bearing in mind that my primary concern 
is the welfare of my wife: 

1. To permit my wife, FLORENCE L. RICE, to live 
in our family residence owned by me, or us, at the time 
of my death, for as long as it may be practical or ad- 
visable for her to do so. As long as my said wife shall 


live in our family residence, my Executrix and/or Trus- 
tee shall not sell or dispose of such residence. 


As long as my wife shall live in said family residence, 
all taxes, insurance premiums, assessments, structural re- 
pairs and major improvements on said property which 
are deemed reasonable and necessary by my Executrix 
and/or Trustee, shall be paid out of income and/or 
principal of my residuary Estate, and after the estab- 
lishment of the Trust provided for herein, shall be paid 
out of the income of the Trust and if the income is in- 
sufficient for such purposes, the principal of said Trust 
shall be used to the extent necessary to defray the same. 


If at any time it should be for my wife’s best interest 
and welfare that she reside elsewhere than in our family 
residence, I authorize and direct my Executrix and/or 
Trustee to sell and dispose of said family residence at 
either public or private sale and upon such terms and 
conditions as she at the time may deem best, and to 
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‘make, execute, acknowledge and deliver a good and suf- 
ficient deed of conveyance for the same. 


2. To pay the sum of One Hundred Fifty Dollars 
($150.00) a month to ORPHA L. BEALOR, as long as 
she is in the employ of my wife, Florence L. Rice, as 
nurse companion and is mentally and physically capa- 
ble of attending to her needs. If at any time the net 
income of the Trust should not be sufficient in amount 
to make the monthly payments herein directed, I author- 
ize and direct my said Trustee to pay out of the prin- 
cipal of said Trust such sum or sums as together with 
the income thereof will be sufficient to make such pay- 
ments. 


3. If the said Orpha L. Bealor should predecease my 
wife, or should become mentally or physically incapable 
of attending to her needs, or should leave my wife’s em- 
ploy for any reason whatsoever, my Trustee is author- 


ized and directed to pay all of the net income of said 
Trust in monthly installments to or for the benefit of 
my said wife for and during the term of her natural life. 


4. In the event my said wife should be in pressing 
want or shall be subject to an unforeseen emergency, or 
may require additional funds for proper maintenance and 
support, my Executrix or Trustee, as the case may be, 
may allocate as much of the accumulated income and/or 
principal of the residuary Estate or Trust as she in 
her sole and uncontrolled discretion may deem sufficient 
for the relief of any emergency, maintenance or support. 
In the exercise of the discretionary authority granted to 
my said Executrix and Trustee in paragraphs numbered 
“3” and “4’’ of this Article FIFTH, I request them to 
bear in mind that my primary concern is for the welfare 
of my wife and for her proper care, maintenance and 
support. In making any payments under paragraphs 
numbered “3” or “4’’ of this Article FIFTH, my Ex- 
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ecutrix or Trustee make such payments to any person, 
corporation, or institution for the maintenance, support, 
comfort and welfare of my said wife and his, her or its 
receipt therefor shall be a full release, discharge and 
acquittance of my said Executrix or Trustee from all 
further liability and accountability in connection with 
such payment. 


SIXTH: Upon the death of my said wife, the Trust 
shall terminate and: 


1. If the said Orpha L. Bealor survives my wife and: 


a) Is in my wife’s employ as nurse companion on the 
date of my wife’s death; or 


b) Is not so employed at such time due to mental or 
physical disability on the part of the said Orpha L. 
Bealor, or 


c) Is not so employed at such time due to the hos- 
pitalization or other institutional care of my wife made 
at the suggestion and direction of a duly authorized and 
practicing physician in the District of Columbia; 
then and in any of those three events, my said Trustee 
shall make over, transfer and deliver the principal and 
accumulated income, if any, of the Trust then remaining 
in her hands to ORPHA L. BEALOR, absolutely and in 
fee simple. 


d) If for any other reason she is not so employed 
at such time, my Trustee shall make over, transfer and 
deliver to the said ORPHA L. BEALOR, a sum equal 
to the total of One Hundred Fifty Dollars ($150.00) a 
month as a bonus for the period beginning June 3, 1954 
and ending on the date of her termination of employ- 
ment; and 


My Trustee is authorized and directed to make over, 
transfer and deliver the remaining principal and accn- 
mulated income, if any, of said Trust to the General 
Fund of the United States Treasury. 
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2. If the said Orpha L. Bealor predeceases my wife, 
then and in that event, my Trustee is authorized and 
directed to make over, transfer and deliver the entire 
principal and accumulated income, if any, of the Trust 
then remaining in her possession to the General Fund 
of the United States Treasury. 


SEVENTH: I hereby grant my Executrix and Trus- 
tee the following powers and authority, which may be 
exercised by them at any time and from time to time, 
in addition to those heretofore granted: 


1. To hold and retain all or any part of my Estate 
or the Trust created herein, in the form in which the 
same may be at the time of my decease, or at the time 
of the receipt thereof by my Trustee from my Executrix, 
as long as they deem advisable. 


2. As circumstances permit and within a reasonable 
time, my Executrix and/or Trustee shall invest and re- 
invest the funds of my Estate, or the Trust created here- 
by, in bonds or securities authorized for Executors and/or 
Trustees by the laws of the District of Columbia. 


3. My said Executrix and/or Trustee are hereby au- 
thorized and directed to pay out of the principal of 
the Trust, or the income thereof, all inheritance, suc- 
cession, estate or other taxes which may be imposed 
upon the beneficiaries of this my Last Will and Testa- 
ment. 


4. From the period of my death until the legacies 
and Trust herein are effectuated, my Executrix may make 
payments to or for any beneficiary herein named to the 
extent that my Executrix considers reasonably necessary 
for my beneficiaries’ needs. 


5. I hereby empower my hereinafter named Executrix, 
in her discretion, to sell at public or private sale, or 
sales, or to mortgage such part, or parts, of my Estate 





TA 


as may be necessary for the purposes of administration, 
including the payment of debts, taxes and making dis- 
tribution. 


EIGHTH: MARIE L. SMITH is hereby empowered, 
in her sole discretion, to determine: (a) whether or not 
Orpha L. Bealor is properly attending to the needs of 
my said wife, (b) the mental or physical capacity of the 
said Orpha L. Bealor to attend to such needs, and (c) 
the advisability of hospitalization or other institutional 
care for my said wife, and her decision thereon made 
in writing to my attorneys, Mooers and Marmorstone, 
shall be final and conclusive upon all the parties hereto. 


NINTH: I hereby nominate, constitute and appoint 
ORPHA L. BEALOR as and for the Executrix and Trus- 
tee of this my Last Will and Testament, PROVIDED 
HOWEVER, that if at any time the said Orpha L. 
Bealor’s employment as nurse companion of my said wife 


should be terminated for any reason whatsoever ( except 
those set forth in Paragraph numbered “1, (a), (b) or 
(c)” of Article SIXTH, her powers and duties as Ex- 
ecutrix and/or Trustee shall forthwith cease and, in such 
event, I hereby nominate, constitute and appoint MARIE 
L. SMITH as and for the Executrix and/or Trustee of 
this my Last Will and Testament. 


If at the time of my decease, the said Orpha L. Bealor 
should be deceased, or should decline to qualify as such 
Executrix or Trustee, or if for any other reason it should 
be necessary to appoint someone else in her place and 
stead, I hereby nominate, constitute and appoint MARIE 
L. SMITH as and for the Executrix and/or Trustee of 
this my Last Will and Testament. 


I direct that no bond or other security shall be re- 
quired of ORPHA L. BEALOR or MARIE L. SMITH 
for the faithful performance of their duties as Executrix 
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or Trustee, any law of any state to the contrary not- 
IN TESTIMONY WHEREOF, I have hereunto set 


my hand and affixed my seal at the City of Washington, 
District of Columbia, this 20th day of June, 1958. 


/s/ ‘Thomas M. Rice (SEAL) 


Filed July 19, 1958 
LAST WILL AND TESTAMENT 


I, Thomas M. Rice, of Washington, D. C., being now in 
good health and strength of body and mind, but sensible 
of the uncertainty of life, and desiring to make disposi- 
tion of all my property and affairs while in health and 
strength, do hereby make, publish and declare this to be 


my last will and testament, hereby annulling and revok- 
ing all former wills made by me. 


Item 1. I direct the payment of all my just debts and 
funeral expenses. 


Item 2. It is my desire that my body be cremated, if 
practicable, and that my ashes be inclosed in an inex- 
pensive, suitable receptacle and then interred or other- 
wise disposed of in any manner deemed proper by my 
executrix hereinafter named; and I direct that no relig- 
ious ceremonies of any kind be held over my remains. 


Item 3. I give, devise and bequeath to my wife, Flor- 
ence L. Rice, all property, both real, personal and mixed, 
of which I may die possessed. 


Item 4. I do hereby constitute and appoint my wife, 
Florence L. Rice, the executrix of this my last will and 
testament, and I desire that my executrix hereinbefore 
named shall not be required to give bond for the per- 
formance of the duties of that office. 





9A 


IN WITNESS WHEREOF, I have hereunto set my 
hand to this, my LAST WILL and TESTAMENT, at 
Washington, D. C., this 20th day of April, 1942. 


/s/ Thomas M. Rice 


Filed July 19, 1958 


LAST WILL AND TESTAMENT 
OF 
THOMAS M. RICE 


I, THOMAS M. RICE, of the City of Washington, 
District of Columbia, being of sound and disposing mind, 
memory and understanding, do hereby make, publish and 
declare this instrament as and for my Last Will and 
Testament, hereby expressly revoking any and all former 
wills and codicils at any time heretofore by me made. 


FIRST: I direct my hereinafter named Executrix to 
pay all of my just debts and funeral expenses. 


SECOND: It is my desire that my body be cremated, 
if practicable, and that my ashes be placed in an inex- 
pensive, suitable receptacle and then interred or other- 
wise disposed of in any manner deemed proper by my 
said Executrix. I direct that no religious ceremonies of 
any kind be held over my remains. 


THIRD: All of the rest, residue and remainder of my 
estate, of every kind and character, real personal and 
mixed, wheresoever and howsoever situate, now owned 
or that which may be hereafter acquired by me, I give, 
devise and bequeath to my hereinafter named Trustee, 
to be held by her in and upon the following TRUSTS, 
NEVERTHELESS, That is to say: 
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IN TRUST, to take charge of, manage and control, in- 
vest and reinvest the same, mortgage, pledge or hypothe- 
cate the same, giving to my said Trustee full power and 
authority to sell and dispose of the same, or any part 
‘thereof, at either public or private sale, or sales, with- 
out liability on the part of the purchaser, or purchasers, 
to see to the application of the purchase money, includ- 
ing the right in my said Trustee to create from time to 
time reserves necessary for the payment of taxes, assess- 
ments, repairs and other expenses in connection with said 
property, and also to do all such acts as may in her 
discretion be necessary for the beneficial care and man- 
agement of my estate and the administration of its affairs, 
as fully and as completely as I myself could do, if liv- 
ing, and bearing in mind that my principle concern is 
the welfare of my wife: 


1. To permit my wife, FLORENCE L. RICE, to live 
in our family residence owned by me, or us, at the time 


of my death, for as long as it may be practical and ad- 
visable for her to do so. As long as my said wife shall 
live in our said family residence, my Executrix and/or 
Trustee shall not sell or dispose of such residence. 


If my wife desires to live in a home other than said 
family residence or to live in a rented apartment, my 
| Executrix and/or Trustee shall sell or dispose of our 
family residence with the written consent of my wife 
and, in either event, my Executrix and/or Trustee shall, 
from the funds of my residuary estate purchase a home 
acceptable to my wife and at a cost which shall not ex- 
ceed the total amount of the proceeds to be obtained 
from the sale of the family residence, or my Executrix 
and/or Trustee shall pay from the funds of my residuary 
estate or of the Trust a reasonable rental for any apart- 
ment acceptable to my wife, for as long as she shall live 
in an apartment. 





lA 


As long as my wife shall live in said family residence, 
all taxes, insurance premiums, assessments, structural re- 
pairs and major improvements on said property which 
are deemed reasonable and necessary by my Executrix 
and/or Trustee, shall be paid out of income and/or prin- 
cipal of my residuary estate, and after the establishment 
of the Trust provided for herein, shall be paid out of the 
income of the Trust and if the income is insufficient for 
Such purposes, the principal of said Trust shall be used 
to the extent necessary to defray the same. 


2. To pay the sum of One Hundred Fifty Dollars 
($150.00) a month to ORPHA L. BEALOR, as long as 
she is in the employ of my wife, Florence L. Rice, and 
is mentally and physically capable of attending to her 
needs. 


3. To pay the remaining net income to or for the 
benefit of my said wife, FLORENCE L. RICE, in month- 
ly installments for and during the term of her natural 
life. 

In the event my said wife should be in pressing want 
or shall be subject to an unforeseen emergency, or may 
require additional funds for proper maintenance and 
support, my Executrix or Trustee, as the case may be, 
may allocate so much of the accumulated income and/or 
principal of the residuary estate as they in their sole 
and uncontrolled discretion may deem sufficient for the 
relief of any such emergency, maintenance or support. 
In the exercise of the discretionary authority granted 
to my said Executrix and/or Trustee in this Article 
THIRD, I request them to bear in mind that my primary 
concern is for the welfare of my wife and for her proper 
care, maintenance and support. 


4. If the said Orpha L. Bealor should predecease my 
wife, or should become mentally or physically incapable 
of attending to her needs, or should leave my wife’s em- 
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ploy for any reason whatsoever, my Trustee is author- 
ized and directed to pay to or for the benefit of my said 
wife all of the net income of said Trust in monthly in- 
stallments, for and during the term of her natural life. 


FOURTH: Upon the death of my said wife, the Trust 
shall terminate and my Trustee shall transfer, pay over 
and deliver the principal and accumulated income, if any, 
thereof, as follows: 


1. If the said Orpha L. Bealor survives my wife and 
has attended my wife to the time of her death, I give, 
devise and bequeath to the said ORPHA L. BEALOR 
my real property improved by premises 1915 North Cap- 
itol Street, Washington, D. C., or such other substitute 
home which has been purchased for my wife under the 
provisions of Article THIRD Paragraph 1 of this my 
Will, together with all of the tangible personal property 
contained in said premises or other home. If the said 


Orpha L. Bealor does not survive my wife, or surviving 
has not attended my wife to the time of her death, I 
direct that said devise and bequest shall fall into and 
become a part of the residuum of my estate. 


9. If, during my wife’s lifetime, the said Orpha Ts. 
Bealor should become mentally or physically incapable 
of attending to my wife’s needs (or for any other reason 
leaves my wife’s employ), I give and bequeath to the 
said ORPHA L. BEALOR, provided she survives my 
wife, a sum equal to the total of One Hundred Fifty 
dollars ($150.00) a month as a bonus for the period be- 
ginning June 3, 1954, and ending on the date of her 
incapacity or termination of employment. If the said 
Orpha L. Bealor does not survive my wife, I direct that 
said bequest shall fall into and become a part of the 
residuum of my estate. 


3. If on the date of the death of my wife, the said 
Orpha L. Bealor is still in the employ of my said wife 
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and physically and mentally capable of attending to her 
needs, I give and bequeath to the said ORPHA L. 
BEALOR a sum equal to the total of One Hundred Fifty 
Dollars ($150.00) a month as a bonus for the period be- 
ginning June 3, 1954, and ending on the date of the death 
of my wife. If the said Orpha L. Bealor does not sur- 
vive my wife, I direct that said bequest shall fall into 
and become a part of the residuum of my estate. 


4. All of the rest, residue and remainder of said Trust 
Estate I give, devise and bequeath to the Estate of my 
said wife, FLORENCE L. RICE, absolutely and in fee 
simple. 


FIFTH: I hereby grant to my Executrix and Trus- 
tee the following additional powers and authority, which 
may be exercised by them at any time and from time to 
time: 

1. To hold and retain all or any part of my Estate 
or the Trust created hereby, in the form which the same 
may be at the time of my decease, or at the time of the 
receipt thereof by my Trustee from my Executrix, as 
long as they deem advisable. 


2. As circumstances permit and within a reasonable 
time, my Executrix and/or Trustee shall invest and re- 
invest the funds of my Estate, or the Trust created here- 
by, in bonds or securities authorized for Executors and/or 
Trustees by the laws of the District of Columbia. 


3. My said Executrix and/or Trustee are hereby au- 
thorized and directed to pay out of the principal of the 
Trust, or the income thereof, all inheritance, succession, 
estate or other taxes which may be imposed upon the 
beneficiaries of this my Last Will and Testament. 


4. From the period of my death until the legacies 
and trust herein are effectuated, my Executrix may make 
payments to or for any beneficiary herein named to the 
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extent that my Executrix considers reasonably necessary 
for my said beneficiaries’ needs. 


5. I hereby empower my hereinafter named Executrix, 
in her discretion, to sell at public or private sale, or 
sales, or to mortgage such part, or parts, of my estate 
as may be necessary for the purposes of administration, 
including the payment of debts, taxes and making distri- 
bation. 


SIXTH: I hereby nominate, constitute and appoint 
ORPHA L. BEALOR as and for the Executrix and 
Trustee of this my Last Will and Testament; PRO- 
VIDED, HOWEVER, that if at any time the said Orpha 
L. Bealor’s employment by my wife should terminate for 
any reason whatsoever, her powers and duties as such 
Executrix and/or Trustee shall forthwith cease and, in 
such event, I hereby nominate, constitute and appoint 
MARIE L. SMITH as and for the Executrix and/or 
Trustee of this my Last Will and Testament. 


If at the time of my death, the said Orpha L. Bealor 
should be deceased, or should decline to qualify as such 
Executrix and/or Trustee, or if for any other reason it 
should be necessary to appoint someone else in her place 
and stead, I hereby nominate, constitute and appoint 
MARIE L. SMITH as and for the Executrix and/or 
Trustee of this my Last Will and Testament. 


I direct that no security shall be required of ORPHA 
L. BEALOR or MARIE L. SMITH for the faithful per- 
formance of their duties as Executrix or as Trustee, any 
law of any state to the contrary notwithstanding. 


IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed my seal at the City of Washington, 
District of Columbia, this 9th day of November, 1955. 


/s/ Thomas M. Rice (SEAL) 
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Filed and Citation Issued July 1, 1958; 
Served September 3, 1958 


PETITION FOR PROBATE AND LETTERS 
TESTAMENTARY 


The Petition of ORPHA L. BEALOR respectfully rep- 
resents to this Honorable Court as follows: 


1. She is a citizen of the United States, a resident 
of the District of Columbia, of adult age, not under legal 
disability and makes this application as the Executrix 
nominated in the Will of the above named decedent. 


2. THOMAS M. RICE, late an adult citizen of the 
United States, domiciled in the District of Columbia, 
died on the 23rd day of June, 1958, in said District, 
leaving a paper in the nature of a Last Will and Testa- 
ment bearing date the 20th day of June, 1958, in which 


this petitioner is named as Executrix, which said Will 
is now on file in the Office of the Register of Wills for 
the District of Columbia; that no other paper in the 
nature of testamentary disposition of decedent’s Estate 
has been found, although search has been made, and this 
petitioner believes that the above named paper is in fact 
the Last Will and Testament of said decedent. 


3. Said Testator is survived by his widow, FLOR- 
ENCE L. RICE, 1915 North Capitol Street, Washington, 
D. C., who is totally incapacitated as a result of a para- 
lytic stroke. Said Testator advised your petitioner and 
her attorney that to the best of his knowledge, his only 
relatives were cousins whose names, addresses and degree 
of relationship were unknown to him. Said Testator was 
not survived by any child, descendent, parent, brother 
or sister, nor children of a brother or sister and your 
petitioner is unable to identify or locate any of the cous- 
ins above referred to. 
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4. At the time of his death, said Testator, owned 
improved real property in the District of Columbia, 
known as 1915 North Capitol Street, which has an esti- 
mated present market value of $13,000.00 and is free 
and clear of encumbrance. 


5. Said Testator was possessed at the time of his 
death of personal property to a total estimated value of 
Fifty Three Thousand Two Hundred Forty Two Dollars 
and Sixty Five Cents ($53,242.65) and consisting of Seven 
Hundred Fifteen Dollars and Highty Nine Cents ($715.89) 
in a checking account at the Union Trust Company; 
Thirty Three Thousand Seven Hundred Forty Four Dol- 
lars and Seventy Six Cents ($33,744.76) in building and 
loans associations (Perpetual Building Association, North- 
western Federal Savings and Loan Association, Pruden- 
tial Building Association, National Permanent Savings 
and Loan Association, and Interstate Building Associa- 
tion); Securities of the present market value of approx- 
imately Eighteen Thousand Two Hundred Eighty Two 
Dollars ($18,282.00); and household furniture and effects 
of approximately Five Hundred Dollars ($500.00). 


6. All known debts of decedent have been fully paid 
except those incident to his last illness and funeral and 
which do not exceed the sum of Three Hundred Dollars 
($300.00). 


WHEREFORE THE PREMISES CONSIDERED, Pe- 
titioner prays that: 


1. Notice by citation or by publication or by both as 
may be necessary shall issue directed to the unknown 
heirs at law and next of kin and that a guardian ad litem 
may be appointed to represent decedent’s widow, Flor- 
ence L. Rice, at the hearing of the application to admit 
the will to probate. 


2. Said paper writing dated the 20th day of June, 
1958, be admitted to probate and record as the Last Will 
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and Testament of the said Thomas M. Rice, deceased, and 
as a will of both real and personal property. 


3. Letters testamentary issue to this petitioner as 
the Executrix named in the will and for such other and 
further relief as the nature of the case may require and 
to this Honorable Court shall seem proper. 


Orpha L. Bealor 


Mooers and Marmosrone 
By: E. A. Moors, Jr. 


Attorneys for Petitioner 
926 Colorado Building 
Washington, 5, D. C. 
District 7-1179 


ORDER APPOINTING GUARDIAN AD LITEM 


It appearing to the Court, by the petition of ORPHA 
L. BEALOR filed herein for probate and record of the 
Last Will and Testament of THOMAS M. RICE, de- 
ceased, and for letters testamentary, that decedent’s 
widow, FLORENCE L. RICE, is incompetent and totally 
incapacitated as a result of a paralytic stroke, and that 
process by citation has been completed against said widow 
and her custodian, and that no objection has been filed, 
it is by the Court this 14th day of July, 1958, 


ORDERED, That George L. Hart be and he is hereby 
appointed guardian ad litem for said widow to appear 
for and represent her at the hearing upon said petition 
for probate and letters testamentary, and with authority 
to file a caveat, as he may be advised, in behalf of said 
widow. 


/s/ Alexander Holtzoff 
Judge 
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Filed July 17, 1958 


ANSWER OF GUARDIAN AD LITEM FOR 
FLORENCE L. RICE 


The answer of Florence L. Rice, who is wholly inca- 
pacitated, both mentally and physically, as the result of 
a stroke, by her duly appointed guardian ad litem, to 
the petition filed herein for probate and record of the 
Last Will and Testament of Thomas M. Rice, deceased, 
dated June 20, 1958, and for Letters Testamentary to 
petitioner herein, respectfully represents to the Court 
as follows: 


1. That the said respondent, Florence L. Rice, is ap- 
proximately eighty-four (84) years of age; that your 
guardian ad litem after consulting with Florence L. Rice’s 
physician, Dr. Ashby W. Smith, and after personally 


attempting to interview and talk with Florence L. Rice 
is of the opinion that the said Florence L. Rice is wholly 
incapacitated both mentally and physically as a result of 
a paralytic stroke; that in consequence of the foregoing, 
since the said incompetent respondent can neither admit 
nor deny the allegations of the petition filed herein, she 
submits her interest to the protection of this Honorable 
Court. 


2. That in the event the above mentioned will is ad- 
mitted to probate and record that the guardian ad litem 
be authorized to seek instructions from the Court as 
to whether or not he should file a renunciation on behalf 
of Florence L. Rice. 

Florence L. Rice 

By: George L. Hart, Jr. 
George L. Hart, Jr. 
Guardian ad litem 
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REPORT OF GUARDIAN AD LITEM 


As a report to this Honorable Court, George L. Hart, 
Jr., guardian ad litem for Florence L. Rice, incompetent 
respondent, respectfully states as follows: 


1. That he was duly appointed guardian ad litem by 
order of the Court passed herein on July 14, 1958. 


2. That pursuant to the said decree, this guardian 
ad litem has carefully read and considered the paper 
writing dated June 20, 1958, filed for probate and record 
herein as the Last Will and Testament of Thomas M. 
Rice. That this guardian ad litem has also read and 
carefully examined all the papers and proceedings had 
in the above entitled cause including the petition of 


Orpha L. Bealor for Letters Testamentary upon the es- 
tate of said decedent. This guardian ad litem has per- 
sonally talked with Edwin A. Mooers, Jr. who prepared 
the aforementioned Will of Thomas M. Rice, and who 
was one of the witnesses to said Will. This guardian ad 
litem has personally interviewed Orpha L. Bealor who 
has lived in the same home with decedent for four (4) 
years prior to his death and who was present at the time 
of the execution of the aforementioned Will. This guard- 
ian ad litem has consulted by telephone with Dr. Ashby 
W. Smith who had been decedent’s physician for twelve 
(12) years preceding his death and who has also been 
the physician of Florence L. Rice for the past twelve (12) 
years. This guardian ad litem consulted by long distance 
telephone with William Clark Taylor, Esq., retired at- 
torney at law, at Huntingdon, Pennsylvania. Mr. Taylor 
had been a friend of decedent for over thirty (30) years 
prior to his death and Mr. Taylor had been decedent’s 
attorney up until approximately 1956 when Mr. Taylor 
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retired from law practice. That from his investigation, 
it appears to this guardian ad litem that although the 
testator was approximately eighty-seven (87) years old 
at the time of his death that he was a man of average 
intelligence and independent judgment and that he was 
mentally alert until the date of his death; and that the 
said Will was in no wise the result of any undue infiu- 
ence or other improper action, but on the contrary that 
the same represents the deliberate thought and intention 
of the testator as to the disposition of his estate. That 
Edwin P. Marmorstone, one of the witnesses to the afore- 
mentioned Will, is presently on a trip around the world, 
and this guardian ad litem is advised that he left Wash- 
ington on June 28, 1958, and will not return until the 
latter part of August, 1958. 


3. That this guardian ad litem called upon Florence 
L. Rice, the incompetent respondent herein, at her home, 
1915 North Capitol Street, Washington, D. C., where she 
is being cared for by Orpha L. Bealor. This guardian 
ad litem is advised that said respondent is approximately 
eighty-four (84) years of age and that she suffered a 
stroke some four (4) years ago followed by additional 
strokes thereafter. He is also advised that for more than 
a year respondent has had no apparent awareness of her 
surroundings nor has she been able to recognize any- 
one. This guardian ad litem attempted to interview re- 
spondent but could elicit no response from her. It ap- 
peared to this guardian ad litem that respondent was 
unable to comprehend or to understand anything that 
this guardian ad litem said to her. 


4. This guardian ad litem, from his investigation of 
the facts surrounding the execution of said will and from 
his examination of one of the subscribing witnesses to 
the will, is of the opinion that the said instrument dated 
June 20, 1958, and filed for probate and record herein 
as the Last Will and Testament of Thomas M. Rice, de- 
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ceased, is the true and valid Last Will and Testament 
of said decedent. In view of the condition of the re- 
spondent, it would appear desirable that the Court con- 
sider this matter at an early date and this guardian ad 
litem does not feel that he would be justified in holding 
up his report pending the return of Edwin P. Marmor- 
stone to Washington where he could be interviewed con- 
cerning the execution of this will. This guardian ad 
litem knows of no fact or circumstance which should 
preclude the said will from being admitted to probate 
and record or prevent Letters Testamentary upon the 
estate of the decedent being granted to the petitioner as 
executrix named therein. 


o. This guardian ad litem calls attention to the fact 
that decedent, after specific bequests of $2,050.00 be- 
queathed his residuary estate to a trustee, with author- 
ity in the trustee to expend both corpus and income for 
the benefit of the incompetent respondent. Under the 
law, the respondent can renounce under the will in which 
event she would become entitled to the entire net estate 
outright. Your guardian ad litem reserves the right to 
petition this Court for instructions as to whether or not 
he should file a renunciation on behalf of the incompetent. 


George L. Hart, Jr. 
Guardian ad litem 
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ORDER FOR PROBATE AND LETTERS 
TESTAMENTARY 


Upon consideration of the petition of ORPHA L. 
BEALOR for probate and for letters testamentary filed 
herein on the Ist day of July, 1958, and it appearing to 
the satisfaction of the Court that the Last Will and 
Testament of THOMAS M. RICH, deceased, bearing date 
the 20th day of June, 1958, has been duly proven, and 
that process has been completed against all the heirs at 
law and next of kin of said decedent, and that the an- 
swer of the guardian ad litem appointed herein for 
FLORENCE L. RICE, surviving widow and sole heir 
at law and next of kin, has been filed and no objec- 
tions have been filed, it is by the Court this 17th day 
of July, 1958, 


ADJUDGED, ORDERED and DECREED, That the 
said Will be and is hereby admitted to probate and rec- 


ord as a will of real and personal property, and that 
letters testamentary are granted and shall issue to 
ORPHA L. BEALOR, the Executrix named in said will, 
provided that she first files her undertaking in the penal 
sum of Two Thousand Dollars ($2,000.00) with surety 
approved by the Court, conditioned for the faithful per- 
formance of her trust. 


/s/ Alexander Holtzoff 
Judge 
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PETITION OF GUARDIAN AD LITEM FOR 
INSTRUCTIONS 


Comes now George L. Hart, Jr., guardian ad litem for 
Florence L. Rice, incompetent widow of Thomas M. Rice, 
deceased, and petitions this Honorable Court for instruc- 
tions regarding the filing of a renunciation on her behalf 
under 18-211, D. C. Code 1951, of any and all interests 
in the estate of her said deceased husband under his 
Last Will and Testament. With respect thereto, this 
guardian ad litem respectfully states the following: 


1. On July 17, 1958, this guardian ad litem filed his 
report and answer to the petition for Letters of Admin- 
istration filed herein. This guardian ad litem reserved 
the right to seek instructions from the Court as to 


whether or not he should file a renunciation on behalf 
of Florence L. Rice. On July 18, 1958, this Court issued 
an order admitting the will of Thomas M. Rice, deceased, 
dated June 20, 1958, to probate and record as a will of 
real and personal property, and Letters Testamentary 
were granted to Orpha L. Bealor, the executrix named in 
said will. 

2. Florence L. Rice, the incompetent widow of de- 
ceased, has suffered several strokes in the last four years. 
She is approximately eighty-four years of age and is in- 
capacitated both physically and mentally and appears to 
have no apparent awareness of her surroundings or to 
comprehend or understand anything that is said to her. 


3. Under the Last Will and Testament of the dece- 
dent, two specific bequests are made, one to Jean B. 
Hench, 9709 Sutherland Road, Silver Spring, Maryland, 
in the amount of $50, and one to Marie L. Smith, 30 N. 
4th Street, Newport, Pennsylvania, in the amount of 
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$2,000. The remainder of the estate is devised and be- 
queathed to a trustee in trust for the following purposes: 


a. To permit the incompetent widow to live in the 
family residence owned by decedent at his death for as 
long as may be practicable or advisable for her to do 
so. The trustee to pay all taxes, insurance premiums, 
assessments, structural repairs, and major improvements 
which are deemed reasonable by the trustee and to pay 
for same out of either income or principal. 


b. To pay the sum of $150 a month to Orpha L. 
Bealor (who is also trustee) so long as she is in the 
employment of the incompetent widow as nurse-companion 
and is mentally and physically capable of attending to 
her needs. This payment may be made out of either in- 
come or principal. 


ce. If Orpha L. Bealor should predecease the incompe- 
tent wife or become mentally or physically incapable of 


attending to her needs or should leave the wife’s em- 
ployment for any reason, the trustee is directed to pay 
the net income of the trust to or for the benefit of the 
wife for life. 


d. In the event the incompetent wife should be in 
pressing want or be subject to an unforeseen emergency, 
or may require additional funds for proper maintenance 
and support, the trustee may allocate as much of the 
accumulated income or principal as she in her sole dis- 
cretion may deem sufficient for the wife. 


e. Upon the death of the wife, the trust shall termi- 
nate and the remainder is left to Orpha L. Bealor pro- 
viding she survives the wife and subject to further con- 
ditions set forth in paragraph Sixth of the will. 


f. In the event Orpha L. Bealor predeceases the in- 
competent widow or in the event of the happening of 
certain other conditions set forth in paragraph Sixth of 
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the will, the remainder of the trust estate at the death 
of the incompetent widow is to go to the General Fund 
of the United States Treasury. 


g. The original will of decedent filed in this cause is 
referred to for the exact provisions which are sum- 
marized above. 


4. The value of the decedent’s estate as set forth in 
the petition for probate filed herein consisting of $53,- 
242.65, in personal property and the home at 1915 North 
Capitol Street which has an estimated present market 
value of $13,000 and is unineumbered. The petition al- 
leges that all debts of the decedent have been paid ex- 
cept those incident to his last illness and funeral which 
do not exceed $300. 


>. This guardian ad litem is advised that the in- 
competent widow has property as follows: 


Northwestern Federal Savings & Loan 

Association Account No. 1-956 $3,000.00 
Northwestern Federal Savings & Loan 

Association Account No. S-9834 374.89 
Interstate Building Association 

Account No. E-6456 9,720.11 
Union Trust Company, 15th & H Streets, 

N. W. Checking Account 373.88 


a 


Total $9,468.88 


6. Inasmuch as the record in this cause indicates that 
the decedent was not survived by any child, descendant, 
parent, brother or sister, nor any children of a brother 
or sister, should a renunciation be filed for the widow, 
she would take the whole estate of the decedent. 


7. This guardian ad litem is advised that in addition 
to the incompetent widow, the decedent left as his near- 





26 A 


est relatives certain cousins whose names, addresses, and 
degree of relationship are unknown. 


8. This guardian ad litem is advised that the heirs 
at law and next of kin of the incompetent widow all 
adults are as follows: 


a. Marie L. Smith, sister, 30 N. 4th Street, Newport, 
Pennsylvania. 

b. John L. Liggett, a deceased brother who left the 
following children still surviving: 

1. Orpha L. Bealor, 1915 North Capitol Street, Wash- 
ington, D. C. 

2. Elizabeth Peterman, 122 S. 2d Street, Newport, 
Pennsylvania. 

ec. Eva L. Boyer, a deceased sister who left the fel- 
lowing children surviving: 

1. Lillian Pennington, 511 W. 235th Street, New York 
63, New York. 

2. Edward L. Boyer, 9701 Sutherland Road, Silver 
Spring, Maryland. 


3. Jean B. Hench, 9709 Sutherland Road, Silver 
Spring, Maryland. 


4. Leah Brown, RFD 4, Newport, Pennsylvania. 


5. David Boyer, 5505 Kenwood Ave. Harrisburg, 
Pennsylvania. 


9. That this guardian ad litem is advised that there 
is in existence a will executed by Florence L. Rice, the 
incompetent widow, executed on June 17, 1943, in which 
she devised and bequeathed her entire estate to her hus- 
band, Thomas M. Rice, now deceased. Said will makes 
no further disposition of the incompetent widow’s estate. 


10. An investigation by this guardian ad litem indi- 
cates that some four years ago the incompetent widow 
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suffered a stroke and that since that time, she has suf- 
fered several additional strokes. That about February, 
1957, the incompetent widow suffered a stroke which 
wholly incapacitated her both mentally and physically 
and left her no control over her bladder or bowels. That 
shortly after the incompetent widow’s first stroke some 
four years ago, Orpha L. Bealor, who is named trustee 
and remainder beneficiary under the trust created by the 
will of decedent, left her home in Newport, Pennsylvania, 
and came to live with the decedent and the incompetent 
widow where she has remained to the present time in 
the capacity of nurse-companion and housekeeper. That 
up to the present time, the said Orpha L. Bealor has 
devoted over four years of her life almost exclusively to 
the above duties. That this guardian ad litem’s investi- 
gations and observations indicate to him that Orpha 
L. Bealor has shown a devotion to her duties and to the 
interests of the incompetent widow as nurse-companion 


of a nature that would be difficult, if not impossible, to 
obtain through the hiring of any person. 


11. This guardian ad litem advises the Court that, in 
his opinion, it would not be in the best interests of the 
incompetent widow to file a renunciation of the bequests 
and devises of the will of her deceased husband, since 
it is possible that such a renunciation could deprive 
her of the services of Orpha L. Bealor. That, further, 
to file such a renunciation would defeat the carefully con- 
sidered intent of the testator and would work an injustice 
on Orpha L. Bealor who has been a devoted nurse-com- 
panion for the incompetent widow for over four years. 
This guardian ad litem further believes that in the event 
this Court instructs the guardian ad litem not to file a 
renunciation that the Court, acting as a Court of Equity, 
should appoint a substitute trustee for Orpha L. Bealor 
of the trust created under the will of the deceased hus- 
band, so that there will be no conflict of interest be- 
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tween the trustee, who has wide discretionary powers 
and the remainderman. Orpha L. Bealor is both trustee 
and remainderman. 


WHEREFORE, the premises considered, this guardian 
ad litem prays: 


1. That necessary process of this Court be issued 
against all interested parties thereto, and including the 
specific legatees. 

2. That this Honorable Court instruct him as to 
whether or not he should file on behalf of Florence L. 
Rice, the incompetent widow, under 18-211 of the D. C. 
Code 1951, a renunciation of all claim to any and all 
devises and bequests made to her by the Last Will and 
Testament of her husband, Thomas M. Rice. 


3. For such other and further relief as to the Court 
may seem proper. 


-/s/ George L. Hart, Jr. 
Guardian ad Litem 


I, the undersigned, George L. Hart, Jr., solemnly swear 
that I have read the foregoing and annexed petition by 
me subscribed and know the contents thereof; that the 
facts therein stated of my personal knowledge are true 
and those stated on information and belief I believe to 
be true. 


/s/ George L. Hart, Jr. 





29 A 


Filed September 8, 1958 


PETITION OF GEORGE L. HART, JR. 
TO RESIGN AS GUARDIAN AD LITEM 
AND FOR 
APPOINTMENT OF GUARDIAN AD LITEM 
IN HIS PLACE AND STEAD 


George L. Hart, Jr., Guardian ad Litem for Florence 
L. Rice, Incompetent Respondent, respectfully represents 
to the Court as follows: 


1. That he was duly appointed guardian ad litem by 
order of the Court, passed herein on July 14, 1958. 


2. That on July 17, 1958 as guardian ad litem, peti- 
tioner filed his Report and Answer. 


3. That on July 18, 1958 this Court granted Letters 
Testamentary in this cause to Orpha L. Bealor. 


4. That on July 28, 1958, petitioner as guardian ad 
litem, filed a Petition for Instructions as to whether or 
not he should be required to file a renunciation on be- 
half of the Incompetent Respondent and on the same 
date caused process to be issued against all interested 
parties thereto. Answers to said petition have been filed 
on behalf of Orpha L. Bealor and the United States of 
America. 


5. This guardian ad litem has been given a recess 
appointment as a Judge of the United States District 
Court for the District of Columbia. In view of this ap- 
pointment, it would not be proper for this guardian ad 
litem to continue to serve as such guardian ad litem. 


WHEREFORE, THE PREMISES CONSIDERED, 
this guardian ad litem prays: 
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1. That the resignation of George L. Hart, Jr. as 
guardian ad litem for Florence L. Rice, Incompetent 
Respondent, be accepted by the Court. 


2. That the Court appoint a guardian ad litem in the 
place and stead of George L. Hart, Jr. to represent the 
interest of Florence L. Rice, Incompetent Respondent. 


George L. Hart, Jr. 
Guardian ad Litem 


ORDER ACCEPTING RESIGNATION OF 
GUARDIAN AD LITEM 
AND 
APPOINTING A GUARDIAN AD LITEM 
IN HIS PLACE AND STEAD FOR A FEE 
TO GUARDIAN AD LITEM 


This cause coming on to be heard in this term, upon 
the petition of the guardian ad litem for Florence L. 
Rice for authority to resign as guardian ad litem, for 
the appointment of a guardian ad litem in his place and 
stead and upon the petition of the guardian ad litem for 
compensation, and upon consideration of said petitions 
and the statement of services included, it is this 9th 
day of September, 1958. 


ORDERED: That the resignation of George L. Hart, 
Jr. as guardian ad litem for Florence L. Rice be and the 
same is hereby accepted, and it is further 


ORDERED: That Daniel B. Maher be and he is here- 
by appointed guardian ad litem for Florence L. Rice 
in the place and stead of George L. Hart, Jr. and it is 
further 
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ORDERED: That George L. Hart, Jr., guardian ad 
htem, be and he hereby is allowed the sum of $450.00 
dollars as compensation for his services herein, plus the 
sum of $11.17 for costs expended by him in connection 
with this matter. 


/s/ Edward M. Curran 
Judge 


No objection to the allowance of 
compensation in a sum not to 
exceed $450.00. 


Moorrs & MarmMorsTonz 


/s/ EH. A. Mooers, Jr. 
Attorney for Executor 
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SUGGESTION OF DEATH 


Come now MOOERS and MARMORSTONEH, attorneys 
for the duly qualified and acting Executrix in the above 
entitled Estate, and suggest that FLORENCE L. RICE 
(the surviving incompetent widow of the testator for 
whom a guardian ad litem has been appointed by this 
Honorable Court) departed this life in the District of 
Columbia on the 2nd day of October, 1958. 


Mooers and MazmorsTone 


By /s/ E. A. Mooers, Jr. 
Attorneys for Executrix of 
the Estate of Thomas M. Rice 
526 Colorado Building 
Washington, 5, D. C. 


Filed October 24, 1958 


REPORT OF GUARDIAN AD LITEM 


Summary of Report 


A. At the time of the execution of the will of THOM- 
AS M. RICE, DECEASED, dated the 20th day of June, 
1958, the said testator was of sound and disposing mind 
and capable of executing a valid deed or contract; and 
the execution or the signing of the said will by the said 
testator was not procured by fraud or deceit practiced 
on the said testator by any other person or persons; 
and that the execution of the said will was not procured 
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from the said testator by the undue influence, duress, or 
coercion of any other person or persons. 


B. This Court has the power and the duty to deter- 
mine, on behalf of the deceased incompetent, FLORENCE 
L. RICE, whether to take under the said will or to file 
@ renunciation under Title 18 D. C. Code (1951), as 
amended August 31, 1957. 


Prelimmary Statement 


The undersigned guardian ad litem who was appointed 
September 9, 1958, succeeding GEORGE L. HART, JR., 
who resigned because of his appointment as a Judge of 
this Court. At the time of his resignation, there was 
pending before this Court a petition filed by him asking 
instructions as to whether he should file on behalf of 
FLORENCE L. RICE, a renunciation of all claims to 
all devises and bequests made to her under the afore- 
said will. 


This report supplements the report and answer filed 
in this Court on July 17, 1958, by the prior guardian 
ad litem. 


The Factual Background 


1. On September 16, 1958, I interviewed EDWIN A. 
MOOERS, JR., a member of the Bar of this Court, who 
was Dr. Rice’s personal attorney and who drew the last 
two wills of the decedent. Mr. Mooers supplemented a 
personal interview with a letter dated September 17, 
1958, and relates his association with Dr. Rice, the de- 
cedent, substantially as follows: 


2. Dr. Rice was introduced to Mr. Mooers by William 
Clark Taylor, a former Deputy Register of Wills for 
the District of Columbia. In November of 1955 Mr. 
Taylor brought Dr. Rice to Mr. Mooers office for the 
purpose of drafting Dr. Rice’s will. They discussed the 
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proposed will and Mr. Mooers called the attention of 
Dr. Rice to the fact that certain contingencies had not 
been considered in drafting the will. Dr. Rice informed 
Mr. Mooers that Mr. Taylor had already called them to 
his attention and that he (Mr. Rice) did not deem it 
desirable to provide for them at that time. Mr. Mooers 
discussed the matter generally and he was satisfied that 
Dr. Rice knew exactly what he was doing and what he 
wanted. Mr. Taylor and Dr. Rice then left his office 
and Mr. Mooers drafted a will in accordance with the 
instructions which Mr. Taylor had given him. 


3. On November 9, 1955 Dr. Rice returned to Mr. 
Mooers office, read over the will, stated that it met his 
present requirements and that he would contact Mr. 
Mooers if changed conditions required a new will. He 
executed this will in Mr. Mooers office and left the orig- 
inal will with Mr. Mooers. Dr. Rice was not accompanied 
by anyone on this occasion. 


4, Mr. Mooers heard nothing further from Dr. Rice 
until sometime in the middle of May, 1958. At that time 
Dr. Rice called Mr. Mooers office, identified himself, and 
asked Mr. Mooers to stop by his home for a conference 
about his will. Dr. Rice stated that he would be willing 
to come down to the office, but that his sight was rap- 
idly failing and he hesitated to go out alone; and that 
Mr. Taylor was out of the city and he did not want to 
impose on anyone else to “cart him around.” 


5. Mr. Mooers stopped by the Rice residence on the 
following afternoon. Dr. Rice answered the door and 
took Mr. Mooers back to the dining room where they 
discussed the changes he wished in his will. Dr. Rice 
told Mr. Mooers that the reasons for the proposed 
changes were: 


a. When Dr. Rice executed the will of 1955, his 
wife was mentally capable of expressing her desires. 
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She was, Dr. Rice, said, able to determine for her- 
self if she wished to remain in the family home and 
also capable of determining if her neice (Mrs. Orpha 
L. Bealor) was able to properly care for her. 


b. Since the execution of his will in 1955, Dr. 
Rice’s wife had several additional strokes which ren- 
dered her totally incapable, both physically and 
mentally. Dr. Rice further said that for the preced- 
ing six or eight months, Mrs. Rice had lost complete 
control of her bowels and bladder and that Mrs. 
Bealor (without a word of complaint) had taken 
care of Mrs. Rice on a 24 hour basis. Dr. Rice 
farther expressed the opinion, that Mrs. Bealor could 
not have taken better care of the patient if the lat- 
ter had been her own mother. 


ec. Dr. Rice said he had not seen any of his own 
relatives for 50 or 60 years and wouldn’t know them 
if he saw them; and that insofar as his wife’s rela- 
tives were concerned, they had all been friendly: and 
sympathetic since his wife’s first stroke of some four 
years earlier, but that Mrs. Bealor was the only 
one who came as soon as he called and remained to 
help; that she had remained with them in the ca- 
pacity of nurse-companion for his wife on a 24 hour 
basis for over four years; that she had refused to 
accept any payment for her services until he had 
demanded that she do so after she had been there 
some six months; and that when Mrs. Bealor was 
young, Mrs. Rice had been a mother to her and that 
Mrs. Bealor felt under an obligation to care for her 
as a result of that earlier relationship. He further 
told Mr. Mooers that “Orpha is not perfect, but she 
does the best she can, which is more than anyone 
else would do.” 
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6. Dr. Rice then gave to Mr. Mooers a typewrit- 
ten list of his assets (which he said he had typed himself) 
as of January 14, 1958. Mr. Mooers suggested that Dr. 
Rice note any changes on the list so that he would be 
accurate as of that date (May 15, 1958). Dr. Rice told 
Mr. Mooers that he would type up a new list for him. 
Shortly after Mr. Mooers received from Dr. Rice a list 
of assets dated May 16, 1958, which Mrs. Bealor later 
told Mr. Mooers had been typed by Dr. Rice on the day 
after their conference. 


7. Mr. Mooers and Dr. Rice discussed in minute de- 
tail the provisions of the new will. Dr. Rice had clearly 
in mind everything that he wanted to do. Mr. Mooers 
said that Dr. Rice had some notes on a carbon copy of 
the 1955 will; but that Dr. Rice did not have to refer 
to them to refresh in his recollection in any particular. 
Dr. Rice told Mr. Mooers what he wanted done in a clear 
precise and orderly manner and referred to his notes 
after Mr. Mooers and Dr. Rice had reviewed the entire 
matter saying “just to make sure that I haven’t over- 
looked anything’. 


8. As Mr. Mooers was about to leave, Dr. Rice told 
him that there was no rush about preparing the new will 
as he had not been sick a day in over 65 years. Mr. 
Mooers was to prepare a draft of the will and send it 
to him to review. No one was present during this inter- 
view and Mr. Mooers is satisfied that the interview was 
not overheard by any other person. Dr. Rice told Mr. 
Mooers that he had mentioned his will to Mrs. Bealor 
but that she informed him that that was his business— 
not hers—and that he should make such disposition of 
his estate as he alone desired. 


9. On May 29, 1958, Mr. Mooers sent a draft of the 
proposed will to Dr. Rice but heard nothing from him 
with reference to it. Mr. Mooers was not particularly 
concerned, because Dr. Rice had stated he was in no 
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hurry and that Dr. Rice also had difficulty in reading, 
because of impaired eyesight. 


10. On June 12, 1958, Mr. Mooers sent Dr. Rice a 
note with reference to the pending execution of the will. 
On June 18, Dr. Rice called Mr. Mooers and said that 
he had gone over the will and with minor exceptions it 
set forth what he had in mind. Dr. Rice stated that 
for some reason unknown to himself, he had changed 
his mind and wanted the will executed as soon as pos- 
sible and wanted Mr. Mooers to stop by his house the 
next day. Mr. Mooers did so. Mr. Mooers was met at 
the door by Mrs. Bealor. This was the first time that 
he had seen Mrs. Bealor. She asked him to please go 
to the Doctor’s study on the second floor. Dr. Rice came 
into the study and Mr. Mooers was surprised to see the 
appearance of Dr. Rice. He was showing every indica- 
tion of extreme weakness. Mr. Mooers says that had 
he not been helped by Mrs. Bealor, that Dr. Rice would 
probably have fallen. After Mr. Mooers and Mrs. Bealor 
seated Dr. Rice at his desk, Mrs. Bealor left the room 
and returned to Mrs. Rice’s room. Dr. Rice told Mr. 
Mooers that he had had a heart attack after talking to 
him on the phone the day before. Mr. Mooers said Dr. 
Rice appeared to be as mentally alert as ever but ex- 
tremely weak physically. Mr. Mooers asked him if he 
felt physically able to discuss the matter and Dr. Rice 
said that he did. 


11. Dr. Rice told Mr. Mooers that he wanted the fol- 
lowing changes made in the proposed will: (1) Mr. 
Mooers had misspelled Mrs. Bealor’s first name; (2) 
he instructed Mr. Mooers to delete the provision that the 
remaining net income was to be paid to, or for the bene- 
fit, of Mrs. Rice, saying that the reason for this deletion 
was that “there will be no net income after the monthly 
payment to Orpha. The estate is not large enough to 
provide one and I do not want it to appear that I thought 
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it would’’; (3) he directed Mr. Mooers to substitute Mrs. 
Rice’s sister in lien of Dr. Ashby Smith in Article 
Eighth of the will, giving as his reason for so domg 
that he did not want to put such responsibility on the 
Doctor, even though “I am satisfied that he would never 
have to exercise it”. 


12. Mrs. Bealor was not present at any time during 
this discussion, nor was she situated where she could 
over hear it. Upon completion of the interview, Mr. 
Mooers called Mrs. Bealor and assisted Dr. Rice to Mrs. 
Rice’s room where he sat in a chair near his wife. Dr. 
Rice asked Mr. Mooers to bring the final draft of the 
will out for his signature on the following day. 


13. On June 20, 1958, Mr. Mooers accompanied by his 
law partner, Mr. Edwin P. Marmorstone went to the Rice 
home. They were told by Mrs. Bealor that Dr. Rice 
was too weak to leave his bed and that he wanted to 
complete the will as soon as they had arrived. They 
went to Dr. Rice’s bedroom. He was on his back in 
bed and appeared to be too weak to sit up. Mr. Marmor- 
stone was introduced to Dr. Rice, and Dr. Rice called 
Mrs. Bealor into the room to help him sit on the side 
of the bed. Mrs. Bealor helped him into that position, 
put some pillows behind him holding them in place to 
support his back. Dr. Rice asked her to get his glasses 
so that he could see what he was doing. Mrs. Bealor 
did so and returned to hold the pillows. Dr. Rice asked 
Mr. Mooers if the final draft was identically the same as 
the draft he had read with the exception of the changes 
he had directed. Mr. Mooers told him that it was and 
pointed out the changes that had been made. Dr. Rice 
said that the will did exactly what he wanted and asked 
Messrs. Mooers and Marmorstone to act as witnesses. 
Dr. Rice first signed his name two or three times on a 
separate sheet of paper, saying “my hand is shakey and 
I would like my signature to be as clear as possible”. 
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Dr. Rice signed the will and Mr. Mooers and Mr. Mar- 
morstone witnessed it. Dr. Rice told Mrs. Bealor that 
she could leave the room, which she then did. 


14. After Mrs. Bealor was out of hearing, Dr. Rice 
said that he wanted to explain the reasons for some of 
the unusual provisions of the will. He said that he had 
already given Mr. Mooers the reasons in detail but that 
Mr. Marmorstone had not been present and he wanted 
Mr. Marmorstone to know the reasons for the changes. 
Dr. Rice repeated the earlier reasons that he had given 
to Mr. Mooers, stating that he wanted no religious serv- 
ice, the reasons for naming Mrs. Bealor as beneficiary, 
and the reasons why he had disposed of his estate in the 
manner in which he had. Dr. Rice then carried on a 
general discussion on various topics for a period of 15 
or 20 minutes, with Mr. Mooers and Mr. Marmorstone, 
at the conclusion of which he stated, “Gentlemen, the 
reason I have discussed the will and other matters was 
to give you an opportunity to satisfy yourself as to my 
mental capacity. I believe I have done so. Thank you 
very much for coming over this morning”. Dr. Rice sat 
on the side of the bed throughout the entire interview 
and he remained seated on it as Mr. Mooers and Mr. 
Marmorstone left. 


15. Mrs. Bealor escorted Mr. Mooers and Mr. Mar- 
morstone to the front door. They had no diseussion with 
her as to the execution of the will or of its contents. As 
they were leaving a Dr. Ashby Smith came in for a 
professional call on both Dr. and Mrs. Rice. 


16. During his discussions with Dr. Rice, Mr. Mooers 
later recalled, he called his attention to the conflict of 
interest if Mrs. Bealor were named as both beneficiary 
and trustee. Mr. Mooers suggested that a distinterested 
third party (such as a bank) be so named. Dr. Rice 
declined to accept Mr. Mooers recommendation, giving the 
following reasons: (1) that he had discussed a will with 
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a local trust company some years before and that the 
trast company officer had spent so much time trying 
to get him to establish an inter vivos trust that he had 
no further use for banks in a fiduciary capacity, and 
(2) he knew of no individual, except William Clark 
Taylor and Mrs. Bealor, in whom he had sufficient con- 
fidence to carry out his wishes. Dr. Rice eliminated Mr. 
Taylor because of the latter’s age (90 years); and as 
to Mrs. Bealor, he said he had an opportunity to observe 
her under trying circumstances for over four years; and 
she was, in his opinion, a highly mora] and ethical woman 
who would carry out his wishes to the letter—even if it 
meant spending the entire estate for the proper care and 
maintenance of Mrs. Rice. 


17. On Friday, September 19, 1958 I interviewed Edwin 
P. Marmorstone, Mr. Mooer’s law partner, and he sup- 
plemented this interview with a written statement to 
me, the substance of which is as follows: 


On June 20, 1958, Mr. Mooers asked him to go to the 
residence of Dr. Rice. He did. Mr. Mooers introduced 
Mr. Marmorstone to Dr. Rice and Mr. Marmorstone com- 
mented to Dr. Rice on the intricate woodwork of sev- 
eral clocks he had noticed on his way to Dr. Rice’s room. 
Dr. Rice told him that he and his brother had make a 
hobby of wood carving and they had make the clocks 
and many other pieces of furniture in the house. In 
this discussion, Dr. Rice and Mr. Marmorstone went into 
the technical details of wood carvings. Dr. Rice then 
brought up the subject of the execution of his will and 
said that he would need some help in order to sit on 
the side of the bed in order to sign the documents. Dr. 
Rice called Mrs. Bealor to help him get up in bed. Mrs. 
Bealor came up, put him in a sitting position and put 
his legs over the side of the bed. She then placed sev- 
eral pillows behind him and held him in place. Mr. 
Mooers gave the will to Dr. Rice. Dr. Rice asked if it 





41 A 


contained the changes that he had directed and Mr. 
Mooers replied that it did, and pointed out the specific 
provisions to him. At this point, Dr. Rice asked Mrs. 
Bealor to get his glasses, which she did. Dr. Rice put 
them on to ascertain that the changes had been made in 
accordance with his instructions. Dr. Rice then said that 
the will then met with his approval and he would execute 
it. Dr. Rice asked Mr. Mooers and Mrs. Marmorstone to 
witness his signature. However, before Dr. Rice signed 
the will, he signed his name several times on a separate 
piece of paper in order to test the pen and his ability 
to legibly sign his name. Dr. Rice then signed his name 
to the will in the presence of Mr. Mooers and Mr. Mar- 
morstone and they witnessed it in the presence of each 
other. 


18. Dr. Rice then told Mrs. Bealor she could leave 
the room as he had needed her presence only. to support 
the pillows against which he was resting as he signed 


the will. Mrs. Bealor immediately left the room and 
returned to the front of the house. Mr. Marmorstone 
stated that it appeared to him that Mrs. Bealor’s pres- 
ence during the execution of the will was that of a nurse 
only; that she came when she was called; that she com- 
plied with Dr. Rice’s instructions and entered into the 
conversation only to the extent that it was necessary to 
perform the duties of a nurse. 


19. After Mrs. Bealor left the room, Dr. Rice stated 
to Mr. Mooers and Mr. Marmorstone that he wanted to 
explain why he had made several unusual provisions in 
his will. Mr. Mooers suggested to Dr. Rice that it might 
not be necessary as they (Dr. Rice and Mr. Mooers) 
had discussed it in detail on several previous occasions. 
Dr. Rice replied that he was well aware of that fact, 
but that he noted that Mr. Marmorstone had not been 
present at those discussions and Dr. Rice thought it 
would be well for the other witness to the will to be so 
informed. 
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20. He then gave the following reasons to Mr. Mar- 
morstone for some of the changes to the provisions of 
his will: (1) He said that the reason directed that no 
religious services were to be held was that he was not 
a religious man and had no religious beliefs, stating that 
he had respect for those who had religious beliefs, and 
for example, he wished his wife to have religious services 
at her funeral as he believed her to be a religious woman. 
(2) Dr. Rice then stated that he wanted Mrs. Bealor to 
have his estate upon the death of his wife, because she 
had given four years of her life to the maintenance and 
eare of Mrs. Rice under the most trying and difficult 
circumstances. Dr. Rice said that he was completely 
satisfied that she would continue to do so until Mrs. 
Rice’s death. He stated that Mrs. Bealor was not per- 
fect, but who of us is? He further stated that in his 
opinion she would carry out his wishes to the letter and 
that Mrs. Bealor was the only one he knew who was most 
deserving of his estate. Mr. Marmorstone stated, that 
in discussing the provisions of the will, Dr. Rice did not 
“refer to notes or to the will itself. Mr. Marmorstone 
further stated that it was evident to him that he knew 
the provisions of his will and that he was able to dis- 
cuss them intelligently; and they then discussed some 
current events which indicated that he was well informed 
and able to remember them. 


21. Mr. Marmorstone further stated that from his 
personal opinion, he believed that Dr. Rice was mentally 
competent to execute his will; that it was the result of 
considerable thought and deliberation on the part of Dr. 
Rice and represents what Dr. Rice considered was best 
for the beneficiaries of his estate. Mr. Mooers was also 
of the opinion that his will represented his free and 
voluntary act without any undue influence or other im- 
proper means exerted by anyone else. 


22. On September 26, 1958, I interviewed Dr. Ashby 
W. Smith, a physician, who has offices at 4601 16th 
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Street, N. W.; and who resides at 1821 Randolph Street, 
N. W. Dr. Smith stated that he had known Dr. Rice 
for a period of twelve years prior to his death; that 
he saw Dr. Rice every two or three months over that 
period of time. On June 18 or 19, Dr. Rice saw and 
talked with Dr. Smith at Dr. Rice’s home. These visits 
continued daily until Dr. Rice’s death on June 23. Dr. 
Smith said that Dr. Rice had at all times, up to the 
last day of his life, been fully oriented and fully aware 
of his surroundings; that he was a highly intelligent 
man and that he conversed with him many times in his 
treatment of Dr. Rice, which prior to June 18 consisted 
mostly of taking his blood pressure; that Dr. Rice prior 
to June 18 had had no extraordinary illnesses, either 
physical or mental, during the entire period that Dr. 
Smith had him under his care. Dr. Smith said that for 
the past three or four years he has been acquainted with 
Mrs. Bealor. During that time Dr. Smith never ob- 
served, during any visits he made to the Rice home, any 
action or demeanor that would indicate any undue influ- 
ence or coersion exercised by Mrs. Bealor over Dr. Rice; 
that Dr. Rice was a man of independent judgment and 
was self assertive. 


23. On June 19, 1958, Dr. Rice became ill and Dr. 
Smith treated him for heart failure. Dr. Rice remained 
in bed until his death on June 23. During this period of 
illness Dr. Smith said Dr. Rice was alert at all times 
except on the day of his death, June 23, 1958, on which 
day he seemed “foggy”, somewhat confused and disori- 
ented. 


24. Dr. Smith said he saw Dr. Rice on June 20, the 
date upon which the last will was executed, and Dr. 
Smith said on that day Dr. Rice was in full possession 
of his faculties and fully aware of all things that were 
occurring. Dr. Smith said that on that day Dr. Rice 
had told him he had called in two of his lawyers because 
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he was making some changes in his will. Dr. Smith 
said that Dr. Rice talked to him about the changes he 
was making; and that Dr. Smith said he talked sensibly 
about the changes and seemed to fully understand every- 
thing that he had done. 


25. On September 29, 1958, I went to the home of 
Dr. Rice, 915 North Capitol Street, N. W. and inter- 
viewed Mrs. Bealor. She stated that Dr. Rice had lived 
at that address for a period of 54 years; and that he 
had married Mrs. Rice, his only wife, in 1941. She said 
that in May of 1958 Dr. Rice had told her that because 
of the change in the condition of his wife, that he thought 
he would change his will; and that Dr. Rice had said 
that the new will would be more favorable to her; that 
Dr. Rice told Mrs. Bealor that he had made a will some 
21% years before that date; and that he wanted some 
provisions changed in the will, because of possible claims 
by some of his relatives. Mrs. Bealor said that she told 


Dr. Rice that she would like to have everything in order 
in the event that anything happened to him, and that 
Dr. Rice had said he was going to change his will and 
straighten out all his affairs. 


26. Mrs. Bealor said that she was orphaned as a very 
young child, and that the parents of Mrs. Rice had 
brought her into their home and raised her until woman- 
hood; that Mrs. Rice and Mrs. Smith (the sister of Mrs. 
Rice) cared for her until she married in Newport, Pa.; 
that she had always been close to Mrs. Smith and Mrs. 
Rice, and that she had remained close with Mrs. Rice 
all during her life, except for a period of 15 or 20 years 
when Mrs. Rice, who was a registered nurse, went to 
Cheyenne, Wyoming and later to Denver, Colorado to 
practice her profession. Mrs. Bealor lived in Newport, 
Pa, until 1954. From 1941 Mrs. Rice had lived at the 
North Capitol Street house, and they visited back and 
forth between each others homes periodically from that 
date. 
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27. On June 3, 1954, Mrs. Rice suffered a stroke and 
Dr. Bice called Mrs. Bealor and advised her of Mrs. 
Rice’s illness. Mrs. Bealor came to Washington imme- 
diately to take care of Mrs. Rice. No salary was paid 
to her and she asked for no salary. During this period 
Mrs. Bealor maintained her home in Pennsylvania. Mrs. 
Bealor’s husband still lives at the family home, although 
he visited the Rice home periodically during this period. 


28. Mrs. Bealor stated that the reason she eame to 
Washington in 1954 was that she felt a moral obligation 
to take care of her aunt in her last illness because her 
aunt (Mrs. Rice) had helped raise her as an orphan. 
Mrs. Bealor said she never asked for compensation from 
Dr. Rice but after a period of several months, at Dr. 
Rice’s insistence, she received the sum of $150.00 a month. 
Earlier, in 1955, Dr. Rice had told her that he was go- 
ing to leave his home to Mrs. Bealor because he had no 
close relatives except distant cousins; and he wanted her 
to have the house in appreciation for all she had done 
for him and Mrs. Rice. 


29. Mrs. Bealor said that Mrs. Rice had been in bed 
from June of 1954; she had suffered a paralytic stroke 
and her right side had been paralyzed. This required 
almost constant care of one person to take care of Mrs. 
Rice’s needs. In February of 1957 Mrs. Rice suffered 
a series of additional strokes which impaired her speech 
and made it impossible for her to take care of her own 
basic human needs and required constant and continuous 
attention for 24 hours a day. 


30. I went to Mrs. Rice’s room. I endeavored to 
interview her. Mrs. Rice was apparently in a very 
serious condition. I endeavored to talk to her and all the 
response I received were some unintelligent grunts. I 
observed the condition of the house and the bedroom 
where Mrs. Rice was kept and the entire place was 
immaculately and neatly maintained. 
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31. On the same I interviewed Mr. Annuzio Florimbio 
who resides at 1917 North Capitol Street and who was 
a neighbor of Dr. Rice’s for over 40 years; at the same 
time I interviewed Mrs. Edith Crowley, Mr. Florimbio’s 
daughter, who resides at the same address and who has 
known Dr. Rice from her childhood days, a period of 
some 33 years. 


32. The substance of their information, jointly given, 
was as follows: That Dr. Rice was a smart man; that 
he was iatelligently aware of all current event; that he 
had an extraordinarly clear mind; that his manner was 
somewhat reserved, but was quietly friendly and par- 
ticularly fond of small children. Mrs. Crowley stated 
that she had visited the Rice home periodically during 
the illness of Mrs. Rice and observed the care that Mrs. 
Bealor had given to Mrs. Rice. Mrs. Crowley stated that 
Mrs. Bealor had devoted all of her time to both Dr. and 
Mrs. Rice; and that she had taken extremely good care 
of Mrs. Rice; she further stated that during all that 
time she had never seen any attempt by Mrs. Bealor to 
impose her will or direct action of Dr. Rice in any shape 
or form. She said Dr. Rice was an extremely independ- 
ent man, did exactly what he wanted to do, and that no 
one could ever tell him what to do. Both of these parties 
stated unequivocally that there was no question in their 
‘mind as to Dr. Rice’s sanity, because they had talked 
with him almost daily until a few days before he died; 
and they had never heard him complain of Mrs. Bealor 
or any act of Mrs. Bealor. 


33. On the same day I interviewed Mrs. Phoebe Fugit, 
‘who resides at 1913 North Capitol Street, and has re- 
sided there for 43 years. During all this time she had 
known Dr. Rice and she had also known Mrs. Rice since 
1941. Mrs. Fugit said she and both of the Rice’s were 
very close friends; they saw each other almost daily. 
Her impression of Dr. Rice was that he was in full pos- 
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session of his faculties; that he was a vigorous healthy 
man who looked 20 years younger than his age; that he 
was abreast of all current affairs; that he read current 
periodicals and the Congressional Record; and that he 
was in all respects capable of handling his own affairs. 
Mrs. Fugit said she had observed the care given by Mrs. 
Bealor to Mrs. Rice and referred to Mrs. Bealor as a 
“wonderful woman”; and that on occasion Dr. Rice had 
said to Mrs. Fugit with reference to Mrs. Bealor, that 
“IT don’t know how she does all the things that she does 
do for Mrs. Rice; that no one could have done more for 
her; and that Mrs. Bealor had given up her life for the 
past four years for Mrs. Rice.” 


34. Mrs. Fugit said that when Mrs. Rice was first 
stricken in 1954, Dr. Rice said to her, “I have sent for 
Orpha (referring to Mrs. Bealor) and everything now 
will be all right”. Mrs. Fugit further stated that Dr. 
Rice has expressed his appreciation to her on many oc- 


casions of the care that Mrs. Bealor had given Mrs. 
Rice. Mrs. Fugit also stated that Dr. Rice was a very 
strong willed person and in her opinion, no one would 
be able to dominate him. 


35. On the same day I interviewed Mrs. Sarah Wag- 
ner, 1909 North Capitol Street. Mrs. Wagner had known 
Dr. Rice since 1904. They were close friends. She said 
Dr. Rice had remained a bachelor until 1941, when he 
married Mrs. Rice. During the period from 1904 until 
Dr. Rice’s death, a period of some 54 years, Mrs. Wag- 
ner had seen or talked to Dr. Rice almost daily. She 
said that Dr. Rice was an extremely intelligent, well-read 
man who appeared to her to be perfectly rational at all 
times; that he was sane on all subjects; that he was an 
extremely well preserved man for his age; but that from 
the time of Mrs. Rice’s first illness some four years ago, 
he did not go out as often as he formerly did; that Dr. 
Rice seemed extremely solicitous of the welfare of Mrs. 
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Rice; that Mrs. Wagner used to visit Mrs. Rice some- 
times two or three times a week until she had the addi- 
tional strokes in 1957, when she visited her about once 
a week; that on one occasion Dr. Rice had told her that 
Mrs. Rice had some $10,000 in her own name. After the 
onset of Mrs. Rice’s illness in 1957, Mrs. Wagner said 
that Mrs. Bealor had asked her not to come to the house 
so frequently. 


36. In her conversations with Dr. Rice, Mrs. Wagner 
said that Dr. Rice had never mentioned anything to her 
with respect to his will nor of any provisions which were 
to be made for Mrs. Bealor; and at all times Mrs. Rice 
seemed extremely well cared for by Mrs. Bealor; and 
that Mrs. Bealor treated Mrs. Rice with the utmost kind- 
ness and devotion. 


37. On October 3, 1958, I was notified by Mr. Mooers 
that Florence L. Rice had died on October 2, 1958. A 
suggestion of death was filed by Mr. Mooers, attorney for 
the executrix on October 3, 1958. 


Questions Presented 


38. Does the power of election pass to the legal rep- 
resentatives of the deceased incompetent widow, Florence 
L. Rice? 


39. Did the death of Florence L. Rice, the incompetent 
widow, terminate her power of election? 


40. Does this Court, sitting as an Equity Court, have 
jurisdiction to make an election on behalf of the deceased 
incompetent widow, Florence L. Rice, after her death? 


41. If this Court has such jurisdiction, should it elect 
to take under the will of the deceased Dr. Rice; or should 
ait elect, on her behalf, to renounce the will. 


42. Are duties of Mrs. Bealor, as executrix, trustee, 
and principal beneficiary under the law, so antagonistic 
as to disqualify her in the performance of her duties? 
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43. Was Dr. Rice at the time of execution of the will 
of sound and disposing mind? And capable of executing 
a sound and valid will? And was the will executed in 
accordance with the applicable statutes; and was the 
execution of the will free from any form of undue infiu- 
ence, or coercion on the part of any other persons? 


Conclusions and Recommendations 


44. In Cahill et al v. Uderly, 59 App. D.C. 228, the 
Court of Appeals held that the right of renunciation on 
the part of a widow was purely personal and such right 
does not survive the deceased widow. 


45. The foregoing case did not involve the question 
whether the death of an incompetent widow also termi- 
nated the power to renounce. An incompetent widow, 
cannot personally make the election, which is involved in 
the renunciation. (Penhallow v. Kimball, 61 N.H. 506) 
Nevertheless, a court of competent jurisdiction can ex- 
ercise the power in her behalf, during the statutory pe- 
riod, (Kernan v. Carter, 132 Md. 577, 104 A. 530) or 
thereafter prior to her death. (In re Hansen’s Guardian- 
ship, 67 Utah 256, 245 P. 481 and the authorities therein 
cited.) 


In the case of Mead v. Phillips et al (77 US. App. 
D.C.; 135 F. 2d 819), it was decided that the right of 
election of an incompetent deceased widow survived her 
death. 


In that case the Court of Appeals recognized a con- 
flict of interest in the reported cases, and supported a 
numerical minority view that the right of election sur- 
vived the incompetent widows death. 


This court, sitting as a Court of Equity, under the an- 
thority of the case of Mead v. Phillips (supra) has the 
power, in the interest of the deceased incompetent widow, 
to elect or renounce as it may deem desirable. In the 





50 A 


same case, in circumstances amazingly similar to the 
instant case, the court directed the lower court to make 
a determination on behalf of the widow as to whether 
to accept or renounce under the will; and in making such 
determination should consider the circumstances of the 
ease; and among other things it should take into account 
the provision which was made for the care and comfort 
of the widow prior to her death; and its determination 
should be made at the time when the widow was living 
m the light of the circumstances then existing. 


In the light of the facts developed as a result of the 
investigation outlined above, I am of the opinion that the 
Court, on behalf of the deceased, Florence L. Rice, should 
elect to take under the will, for the reasons that in my 
opinion, the will of Dr. Rice was a carefully considered 
and meticulously contrived plan to insure adequate and 
unlimited care of his widow after his death, and was 
also the expression of his gratitude toward Mrs. Bealor 
for the care and devotion she lavished upon Mrs. Rice 
over a period of four years. His only other relatives 
were distant cousins who he had not seen for many years. 
I am also of the opinion that it would not have been in 
the best interests of the incompetent widow to file a re- 
nunciation of the bequests and devises under her hus- 
band’s will since it might very well have deprived her of 
the services and companionship of Mrs. Bealor in the 
last two months of her life. Further, a renunciation 
would defeat the carefully considered intent of the testa- 
tor as to the disposition of his property, and the plan 
he had made for the continued care of his widow. 


Because of the death of Mrs. Rice, the conflict between 
Mrs. Bealor’s position as executrix, trustee and principal 
beneficiary under the will, would seem to be inconse- 
quential if the Court elects to accept under the will on 
behalf of Mrs. Rice. However, if this Court in its dis- 
cretion, should determine to renounce the will, then it 
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would appear that Mrs. Bealor should resign as trustee, 
because in that event, her positions would be so antag- 
onistic as to disqualify her in the performance of her 
duties. 


Based upon the facts outlined above, I am of the opin- 
ion that at the time of the execution of his last will, that 
Dr. Rice was of sound and disposing mind, capable of 
executing a valid deed or contract; and the execution of 
the will by him was free from fraud, undue influence, and 
coercion on the part of any other persons. 


In view of the decisions cited above in Cahill v. Uderly 
and Mead v. Phillips, (supra) I am of the opinion that 
the heirs at law and next of kin of Mrs. Rice are not 
entitled to notice of any hearing which this Court may 
decide to hold on the question of its election on behalf 
of Mrs. Rice. However, this Court, in its discretion, may 
determine that notice of such pending hearing should be 
given to the heirs at law and next of kin of Mrs. Rice. 


A copy of this report is being sent by registered mail 
to the heirs at law and next of kin of Mrs. Rice, whose 
names appear in the petition of guardian ad litem filed 
herein on July 28, 1958. 


Respectfully submitted, 


Daniel B. Maher 
Guardian ad litem 
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Filed November 19, 1958 


NOTICE TO HEIRS-AT-LAW and NEXT-OF-KIN OF 
FLORENCE L. RICE, DECEASED 


This is to give notice to you that a hearing will be 
held on Tuesday, November 25, 1958 at 10:00 A.M. in 
the United States District Court for the District of Co- 
lumbia, Fourth Street and Constitution Avenue, North- 
west, Washington, D. C., on the Petition for Instruc- 
tions filed herein on the 28th day of July, 1958; and on 
the Report and Recommendations of the Guardian ad 
Litem of Florence L. Rice, deceased, filed herein on the 
24th day of October, 1958, copies of which have been 
heretofore served upon you by registered mail. 


If you have any objections to the relief sought in the 
Petition for Instructions or to the Report and Recom- 


mendations of the Guardian ad Litem, you are required 
to appear before the Court on that date, in person or by 
your attorney, and make your objections known. 


/s/ Daniel B. Maher 
Guardian ad Litem of 
Florence L. Rice, Deceased 
1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 
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Filed November 24, 1958 


s we s se 


ANSWER TO PETITION FOR INSTRUCTIONS BY 
GUARDIAN AD LITEM OF 
FLORENCE L. RICE, DECEASED 


Now comes Edward L. Boyer of 9701 Sutherland Road, 
Silver Spring, Maryland, in his own right, and for and 
upon behalf of Elizabeth Peterman, Leah Brown and 
David Boyer, all heirs at law and next of kin of Flor- 
ence L. Rice, deceased, and competent citizens of the 
United States, of full age, and for answer to the Petition 
filed in this cause on July 28, 1958, by the Guardian 
Ad Litem of Florence L. Rice, and shows unto the Court 
as follows: 


1. The said petition for instructions does not now fit 
the circumstances of this case for the reason that since 


it was filed here, the said Florence L. Rice deceased, on, 
to wit, the 2nd day of October, 1958, and to this date 
no personal representative has been qualified to admin- 
ister her estate, although that matter is now being given 
immediate attention, and such personal representative will 
within a very short time be so qualified to act in such 
capacity. 


2. The said Thomas M. Rice left three wills, all of 
which are on file herein, as follows: 


1. Executed April 20, 1942, left his estate to Flor- 
ence L. Rice, named her executor. 


2. Executed November 9, 1955, set up a trust, leav- 
ing his wife as residuary legatee, among other 
provisions, naming Orpha L. Bealor as also a 
beneficiary, executrix and trustee, she at that time, 
and at the date of the death of Thomas M. Rice, 
acting as nurse for the said Florence L. Rice. 





oA 


3. Executed June 20, 1958, sets up the trust, with 
Orpha L. Bealer as trustee and executrix, provid- 
ing for his widow during her lifetime, then to 
his said nurse, Orpha L. Bealer, less a few small 
other bequests. 

The latter will was executed while said decedent was 
in extremis, having deceased three days thereafter on 
June 23, 1958, in his 83rd year. 


The practical effect of this third and last will is to 
make the said Orpha L. Bealer, who is also one of the 
heirs at law and next of kin of Florence L. Rice, the 
sole beneficiary of his estate, a fact in itself which in 
case of a caveat would place upon her the burden of 
showing no undue influence was exerted upon said dece- 
dent to make this very radical change in his will on 
his death bed, and at a time when he was sick unto 
death, and while he was in the sole custody of said bene- 
ficiary. The trast set up in said third will could not 
possibly have been for the benefit of Florence L. Rice 
for too long a period, as at the date of her death, 
October 2, 1958, she was, to wit, 84 years of age, and 
was also very ill and not expected to live any great length 
of time. 


3. That because of these facts and circumstances this 
cause should be continued for a reasonable time until a 
personal representative of Florence L. Rice, deceased, is 
qualified, and a hearing can be had upon the question of 
whether the provisions of the will of said Thomas M. 
Rice shall be renounced insofar as they concern his 
widow, and that her estate thereby be enttiled to par- 
ticipate in his estate upon the same basis had he died 
intestate. 


WHEREFORE, petitioner prays: 


1. That this hearing be continued until after a per- 
sonal] representative of Florence L. Rice has been 
qualified and can act in this cause. 
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2. In the alternative, that the Court, upon the basis 
of the record herein at this time, upon behalf of 
the estate of Florence L. Rice, deceased, renounce 
all of her right and interest in and to the estate 
of said Thomas M. Rice, provided for her in his 
said will dated June 20, 1958, and in lieu thereof 
her estate be allowed as her distributive share 
thereof such amount as she would have been en- 
titled to had he died interstate. 


. And for such other and further relief as may be 
just and proper. 





/s/ Edward L. Boyer 


/s/ Talmadge M. Thorne 


/s/ Vivian O. Hill 
Southern Building 
Washington 5, D. C. 


Attorneys for Edward L. Boyer 
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Filed December 1, 1958 


RENUNCIATION OF DEVISE AND BEQUEST IN 
THE WILL OF THOMAS M. RICE, DECEASED, 
BY Edward L. Boyer, Administrator c-t-a 
Estate of Florence L. Rice, deceased 


As the duly qualified administrator c-t-a of the Estate 
of Florence L. Rice, deceased, who survived her husband, 
Thomas M. Rice, deceased, and who, at the date of her 
husband’s death, was an incompetent, I do hereby re- 
nounce and quit all claim to any devise or bequest made 
to her by the Last Will of the husband of the said Flor- 
ence L. Rice, deceased, exhibited and proved according to 
law, and IJ elect upon behalf of her estate to take in heu 
thereof her dower and legal share of the estate of her 
said husband. 


/s/ Edward L. Boyer, 
Administrator ¢e-t-a 
Estate of Florence L. Rice, 
deceased. 


/s/ Talmadge M. Thorne 


/s/ Vivian O. Hill, 
Southern Building, 
Attorneys for Estate of 
Florence L. Rice, deceased. 
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Filed December 9, 1958 


COr Y 
Oct. 29, 1958 
Mrs. R. Corbin Pennington 
oll West 235th Street, New York City, 63, N. Y. 


Dear Orpha, 


It makes me very happy to think of you being free of 
all that caring for Bobby that you have been doing for 
the past four years. And I am so very happy to hear 
that you are going to be repaid for it. Both Penni and 
I want you to know how much we appreciate all you did 
for Bobby and Tom—and that we are so glad Tom 
willed all to you—who so rightfully deserve it. Do a lot 
of nice things for YOU and your with it... . and have a 
lot of fun now that you too are retired. I am trying 
to relax more and do less rushing ete since I stopped 
teaching. 


Middie wrote Carlton had gone back to Tripoli and 
that you were going in Feb. I think that is wonderful. 
Aren’t you excited? 


Give our love to (name undecipherable) Betsy and her 
little ones and lots to you. 


Why not come up and see us? We'd love it. 


Bye now 
As ever 
Lilli 
& 
Penni 
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Filed December 9, 1958 


COPY 
Wednes. A.M. 
Mrs. Roy G. Smith 
30 North 4th Street, Newport, Pennsylvania 


Dear Orpha: 


Sis just told me about their contesting Tom’s will—It 
completely floors me—I did not know a thing about tt. 
At the beginning someone of them mentioned it as being 
possible but J had no idea they were going on with it—At 
the time I said IJ would have no part in it and no one men- 
tioned it to me afterwards and I didn’t think about it— 
I hope they lose—I am too nervous and upset to write 
more—Here is a point to tell your lawyer in case he nor 
you has thought of it—It was Tom’s estate—He had re- 


tired 13 years before he married.—Flory did not help 
earn or save what he had—I told Tom before he made 
his first will that if he had a million to leave you should 
have every cent. I want you to know that I am with 
you.—I hope you will let me hear from you.—No one else 
will tell me anything.—I am absolutely sick over it. 


Lovingly 


Marie 
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Filed December 17, 1958 


MOTION TO CONFIRM RENOUNCEMENT OF 
INTEREST OF FLORENCE L. RICE, DECEASED, 
IN HER HUSBAND’S ESTATE FILED HEREIN 

DECEMBER 1, 1958 


Now comes Edward L. Boyer, administrator ec. t. a. of 
the Estate of Florence L. Rice, deceased, Administration 
No. 96-757, and party at interest therein, through his 
attorney’s and moves the Court to confirm his renounce- 
ment filed herein on December Ist, 1958, of all interest 
in this estate provided under the will of Thomas M. Rice, 
deceased, for his wife, Florence L. Rice, deceased, so 
that she will share in his estate as if he had died in- 
testate. 


And for reasons therefor shows that the hearing now 
under consideration by the Court pursuant to notice given 
by Daniel B. Maher, Esq., guardian ad litem for Florence 
L. Rice, deceased, requests the Court only to determine 
whether or not in equity it should enter such renounce- 
ment upon behalf of the widow of Thomas M. Rice, de- 
ceased, whereas it is desired that both questions be dis- 
posed of at this time. 


POINTS & AUTHORITIES APPENDED: 


Talmadge M. Thorne, 
Vivian O. Hill, 

Southern Building, 
Attorneys for Estate of 
Florence L. Rice, deceased. 
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MEMORANDUM OPINION 


This matter comes before the Court at this time upon 
a petition for instructions filed by the Guardian ad Litem 
of Florence L. Rice, deceased. The facts are thoroughly 
set forth in several of the pleadings in the Court files. 
As a result of the pleadings, oral hearing in Court and 
the memoranda of Points and Authorities filed with the 
Court, the Court rules as follows upon the legal questions 
presented : 


1. The power of election of the deceased, incompetent 
widow, Florence L. Rice passed to her Guardian ad Litem 
upon her death. 


2. The death of Florence L. Rice, incompetent widow, 
did not terminate her power of election. 


3. This Court acting within its equitable powers has 
jurisdiction to make an election on behalf of the deceased 
incompetent widow, Florence L. Rice. 


4. The Court on behalf of the deceased Florence L. 
Rice and acting through the Guardian ad Litem, elects 
that she take under the will. This election is made be- 
cause it appears obvious that by so doing the Court car- 
ries out the carefully considered and meticulously con- 
trived plan of Dr. Rice to insure adequate and unlimited 
care of his widow and to compensate and express his 
gratitude toward Mrs. Orpha L. Bealor for the care and 
affection which she gave to Mrs. Rice over a period of 
four years. 


5. The renunciation filed by Edward L. Boyer,, aé- 
ministrator c.t.a. of the estate of Florence L. Réee will 
be vacated in its entirety. ’ 

Edward A. Tamm 
Judge 
12/18/58 

o 
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ORDER VACATING RENUNCIATION FILED BY 
ADMINISTRATOR, c.t.a. OF THE ESTATE OF 
FLORENCE L. RICE, DECEASED, AND 
DIRECTING GUARDIAN AD LITEM TO 
ELECT TO TAKE UNDER THE 
WILL OF THOMAS M. BICE 


This cause came on to be heard in open Court on the 
9th day of December, 1958, on the petition for instruc- 
tions filed herein on July 28, 1958, by the guardian ad 
litem, the answers thereto by Orpha L. Bealor, Edward 
L. Boyer, Elizabeth Peterman, Leah Brown, David Boyer 
and the United States of America, and the argument of 
counsel for the respective parties hereto (and it appear- 
ing to the satisfaction of the Court that all of the heirs 
at law of Florence L. Rice, deceased, have received due 
notice of said hearing), and upon consideration thereof, 
it is by the Court this 2nd day of January, 1959. 


ORDERED, That the renunciation filed in the above 
entitled cause on December 1, 1958, by Edward L. Boyer 
as Administrator, ¢.t.a. of the Estate of Florence L. Rice, 
deceased, be and the same is hereby vacated in its en- 
tirety; and it is 

FURTHER ORDERED, That Daniel B. Maher, as 
guardian ad litem of the late incompetent widow, Flor- 
ence L. Rice, be and he is hereby authorized and directed 
to accept the devise and bequests made for said incom- 
petent by the terms of the will of her husband, Thomas 
M. Rice, deceased; and it is 


FURTHER ORDERED, That the Memorandum Opin- 
ion filed in the above entitled cause on the 18 day of 
December, 1958, shall stand as findings of fact and con- 
clusions of law on the issues herein decided. 


Edward A. Tamm 
Judge 
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Filed January 26, 1959 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of January, 1959, 
that Edward L. Boyer, Administrator ¢.t.a. of the es- 
tate of Florence L. Rice, deceased, Admn. No. 96-797, 
and party at interest as an heir at law in said estate, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 2nd day of January, 1959 in favor of 
Orpha L. Bealor, executrix and Trustee, of the Estate 
of Thomas M. Rice, deceased, Administration No. 95-854 
against said Edward L. Boyer, Administrator c.t.a., and 
party at interest in the estate of Florence L. Rice, de- 
ceased by directing the Guardian ad Litem, Daniel B. 
Maher, to accept for Florence L. Rice, deceased, as her 


share of her husband’s estate, the devise and bequests 
made for her in the will of her said husband; and by 
denying him as Administrator c.t.a. the right to renounce 
all interest of said decedent in the estate of her husband, 
Thomas M. Rice, deceased, under the terms of his will, 
and elect to share therein as if he had died intestate, as 
provided by law. 


Talmadge M. Thorne, 
Vivian O. Hill, 

Southern Building, 
Attorneys for Appellant. 
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Filed February 9, 1959 


DESIGNATION OF RECORD ON APPEAL 


The Clerk of the Court is requested by the Appellant 
to prepare the Record on Appeal to the United States 
Court of Appeals for the District of Columbia Circuit, 
and to include therein the following: 


1. The official file in its entirety of the estate of 
Thomas M. Rice, deceased, Administration No. 95-854, 
to include record of qualification of the executrix. 


2. The official file in its entirety of the estate of Flor- 
ence L. Rice, deceased, Administration No. 96-757, to 
include record of qualification of the administrator c.t.a. 


3. Stenographic transcript of the proceedings before 
Judge Tamm on November 25th, December 9th and 10th, 


1958. 
4. The Notice of Appeal filed herein on January 26th, 
1959. 


5. This designation of the Record. 


Talmadge M. Thorne 
Vivian O. Hill, 

Southern Building, 
Attorneys for Appellant. 
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EXCERPT FROM DEPOSITION OF 
ORPHA L. BEALOR 


3 Q Beginning with June 1954, what services have 

you rendered to either Dr. Rice or his wife Flor- 
ence L. Rice? A I came to care for her during her 
illness, 

Q ‘What was the nature of her illness? A She had 
had a stroke and was bedfast. 

Q And she had been bedfast from that date until the 
date of her death? A Yes. 

Q What kind of quarters did you occupy in the Rice 
home? A I had an adjoining room to Mrs. Rice. 

Q Where did you have your meals? A I cooked the 
meals right there. 

Q Did your husband stay there with you sometimes? 
A Sometimes he did. 

Q And your son? A He is there right now with me. 

Q And he stayed there during most of the time? A 

Part of the time. 
4 Q He got his meals there all the time? A Yes. 
Q And he roomed with Mrs. Wagner? A Part 
of the time, yes. 

Q But all the time your son had his meals at Dr. 
Rice’s home since you have been there? A Yes. 

Q ‘What compensation did you receive for your serv- 
ices? A Dr. Rice gave me $150.00 a month, not as pay 
or salary but as a gift. 

Q $150.00 a month? A Yes. 

Q Were you living with Dr. Rice when she was sent 
to the hospital? A No. She was sent the day I came 
down. He called me and I came down that evening. 

Q He sent her to the hospital? A She was in a hos- 
pital when I arrived. 

Q And how long was she in the hospital? A Five 
weeks. 

Q During that time she had a nurse—A Yes. 
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—in the hospital? A Yes. 

Q Now, after she came home did you have any 
help handling her? A We had a visiting nurse 
come in twice a week. 

Q For what purpose? A For her care, baths— 

Q Andsoforth? A Yes. 

Q Did you have any other help during that time? 
A At one time we had a practical nurse for a few weeks. 

Q And all of that was paid for by Dr. Rice? A Yes. 

Q For how long a period of time after you came there 
was Mrs. Rice able to talk? A She regained her speech 
and could speak fairly well until a year ago last Febru- 
ary. 
Q Then she lost her speech completely? A Com- 
pletely. 

Q Did you get any other compensation than what has 
been mentioned for your services today? A No. 

Q You received no gifts? A Dr. Rice didn’t con- 
sider what he gave me as pay, or anything. He said that 
was just a gift. 

Q There was no other gift other than the $150.00 
a month and the room and board? A No. 


11 Q That $150.00 a month that you mentioned, was 
that reported as income tax? A No, it wasn’t. 
12 Q It was not? A No. 
Q Nor were the value of the meals, room and 
board, they were not reported as income? A No. 
Q So you filed no income tax return? A No. Be- 
cause it was all a gift. 
Q How were you paid by Dr. Rice? A By check. 
Q What bank? A Union Trust Company. 
Q And he was able to sign the checks himself? A 
Yes. 
Q You never could draw on his account? A No, I 
couldn’t. 
MR. HILL: That is all. 
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EXAMINATION BY COUNSEL FOR THE ESTATE 
OF THOMAS M. RICE, DECEASED 


BY MR. MOOERS: 


Q With reference to this visiting nurse that came— 
I believe you said twice a week? A Yes. 

Q —after Mrs. Rice came home from the hospital? 

A Yes. 
13 How long did she come? A She came all the 
time she was ill. 

Q Throughout the whole four-year period? A Yes. 

Q Between the visits of the practical nurse who took 
care of Mrs. Rice? A I cared for her. 

Q Following these last series of strokes that she had 
what was her physical condition? A ‘Well, she was just 
practically helpless. She finally got so she couldn’t move 
about in bed. Just helpless. 

Q Did she have any control over her bodily functions? 
A No, she hadn’t. 

Q Who took care of her during that period? A I 
took took care of her all the time. 

Q How often did you have to change her clothing and 
bedding and so forth as a result of her condition? A 
Well, sometimes three, four, five times a day. Just de- 
pended. 

Q And from the time of this last series of strokes— 
when was that last one? A The one when she was 
speechless was a year ago last February. Then she had 
repeated light strokes, I imagine they were. But the 
last one she had about a week previous to her death. 

Q When did she lose control of her bodily func- 
14 tions? A About a year and a half ago. 

Q Aside from the visiting nurse twice a week 
you took care of her from that period on? A I did. 

Q Did Mrs. Smith ever visit the Rice home? A Yes. 
She came down frequently. She worked and of course 
she could just come during holidays or vacation. 
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15 Q Did Dr. Rice help you with looking after his 
wife at any time? A Oh, yes. He would sit with 
her all the time up in her room. 
Q That continued until the date of his fatal illness? 
A Until he was bedfast. 


Q Did either your husband or son pay anything for 
the meals they ate there? A Yes. We had an arrange- 
ment. The Rices paid a certain amount, according to 
what their meals and expenses always were, and what 
was over that we paid. Gas— 

Q How much would you pay for your son and hus- 
band? A All the gas and electricity over the Rices 

Q That is what you paid? A We paid. And the 
extra on the meals. That was suitable to Dr. Rice. We 
told him that is what we wanted to do. 

Q How did you make payment, by check? A No, 
just cash. Whatever was extra. I had the Rice house- 
hold money and when the end of the month came, what- 
ever was over that I paid. 

Q How much did that amount to, the difference in 
utilities, a month? A We had a deep freeze, and gar- 
den, and bought meat, and whatever extra we had. 

Q It wouldn’t run more than four or five dol- 
17 lars a month? A Sometimes more than that. 
Q Ten dollars? A I just don’t know offhand. 

Q It was a fairly small sum though? A Yes. I 
have records. 

MR. HILL: That is all. 
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FURTHER EXAMINATION BY COUNSEL FOR THE 
ESTATE OF THOMAS M. RICE, DECEASED 


BY MR. MOOERS: 


Aside from the nursing care you gave Mrs. Rice what 
other duties, if any, did you perform at the house? A 
1 just kept house and—did everything that was to be 
done. Get the meals, do the laundry, and so forth. 

Q Prepare Mrs. Rice’s meals? A Yes. 

Q Did you have to feed her? A We fed her for 
quite a long time, yes. 

MR. MOOERS: That is all. 
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The succeeding items are from the 
Estate of, FLORENCE L. RICE, Deceased, 


Administration No. 96-757 
Filed October 23, 1958 


THEODORE COGSWELL 
Register of Wills, D. C. 
Clerk of Probate Court 


LAST WILL AND TESTAMENT 


I, Florence L. Rice, of Washington, D. C., being now 
in good health and strength of body and mind, but sensi- 
ble of the uncertainty of life, and desiring to make dis- 
position of all my property and affairs while in health 
and strength, do hereby make, publish and declare this 
to be my last will and testament, hereby annulling and 
revoking all former wills made by me. 


Item 1. I direct the payment of all my just debts and 
funeral expenses. 


Item 2. I give, devise and bequeath to my husband, 
Thomas M. Rice, all property, both real, personal and 
mixed, of which I may: die possessed. 


Item 3. I do hereby constitute and appoint my hus- 
band, Thomas M. Rice, the executor of this my last will 
and testament, and I desire that my executor hereinbe- 
fore named shall not be required to give bond for the 
performance of the duties of that office. 


IN WITNESS WHEREOF, I have hereunto set my 
hand to this, my LAST WILL and TESTAMENT, at 
Washington, D. C., this 17 day of June, 1943. 


/s/ Florence L. Rice [SEAL] 
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Filed November 13, 1958 


PETITION FOR PROBATE AND LETTERS OF 
ADMINISTRATION, C.T.A. 


The petition of EDWARD L. BOYER respectfully rep- 
resents to this Honorable Court as follows: 


1. He is a citizen of the United States, a resident of 
the State of Maryland, of adult age, not under any legal 
disability and makes this application as one of the heirs 
at law and next of kin of the above named decedent. 


2. FLORENCE L. RICH, late an adult citizen of the 
United States, domiciled in the District of Columbia, died 
on the 2nd day of October, 1958, in said District, leaving 
a@ paper in the nature of a Last Will and Testament 
bearing date the 17th day of June, 1943, in which de- 
cedent’s husband, Thomas M. Rice, is named as Execu- 
tor, which said Will is now on file in the office of the 
Register of Wills for the District of Columbia; that no 
other paper in the nature of testamentary disposition 
of decedent’s Estate has been found, although search has 
been made, and this petitioner believes that the above 
named paper is in fact the Last Will and Testament of 
said decedent. 


3. By the terms of said Testatrix’ Will, her entire 
Estate was devised and bequeathed to her husband, 
Thomas M. Rice, absolutely, with no gift over in the 
event of his death and he was nominated as Executor 
with no alternate or successor Executor being named. 


4. The said Thomas M. Rice predeceased the Testa- 
trix by dying on the 23rd day of June, 1958, with no 
issue Surviving and his Estate is being administered un- 
der the supervision of this Court in Administration No. 
95,854. 
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9d. Petitioner is informed that the devise and bequest 
to the said Thomas M. Rice lapsed due to his death as 
above set forth and that the said Estate is distributable 
as intestate property to the Testatrix’ heirs at law and 
next of kin, who are: 


Marie L. Smith (sister) 
30 N. 4th Street 
Newport, Pennsylvania 


Orpha L. Bealor (daughter of John 
L. Liggett a deceased brother) 
1915 North Capitol Street 
Washington, D. C. 


Elizabeth Peterman (daughter of 
John L. Liggett a deceased brother) 
122 S. 2nd Street 

Newport, Pennsylvania 


Lillian Pennington (daughter of Eva 
L. Boyer a deceased sister) 

O11 W. 235th Street 

New York, 63, New York 


Edward L. Boyer (petitioner and 
son of Eva L. Boyer a deceased 
sister) 

9701 Sutherland Road 

Silver Spring, Maryland 

Jean B. Hench (daughter of Eva L. 
Boyer a deceased sister) 

9709 Sutherland Road 

Silver Spring, Maryland 


Leah Brown (daughter of Eva L. 
Boyer a deceased sister) 

R.F.D. #4 

Newport, Pennsylvania 
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David Boyer (son of Eva L. Boyer 
a deceased sister) 

5505 Kenwood Avenue 

Harrisburg, Pennsylvania 


Said decedent was not survived by any child, descendant, 
parent, brother or sisters except those above named, nor 
child or descendant of a brother or sister except those 
above named. All of the above named heirs at law and 
next of kin are adults and, with the exception of Orpha 
L. Bealor, are non-residents of the District of Columbia. 


6. At the time of her death, said Testatrix owned no 
real property in the District of Columbia or elsewhere. 


7. Said Testatrix was possessed at the time of her 
death of personal property of a total estimated value of 
Nine Thousand Six Hundred Eighteen Dollars and Eighty 
Hight Cents ($9,618.88), and consisting of approximately 
Three Thousand Three Hundred Seventy Four Dollars 
and Eighty Nine Cents ($3,374.89) on deposit in the 
Northwestern Federal Savings and Loan Association; 
Five Thousand Seven Hundred and Twenty Dollars and 
Eleven Cents ($5,720.11) on deposit in the Interstate 
Building Association; Three Hundred Seventy Three 
Dollars and Eighty Hight Cents ($373.88) on deposit in 
the Union Trust Company; and personal effects and 
jewelry having an estimated of One Hundred Fifty Dol- 
lars ($150.00). 


8. Decedent, insofar as your petitioner is able to as- 
certain after diligent search and inquiry, left debts esti- 
mated at One Thousand Dollars ($1,000.00), which in- 
cludes the expenses of her funeral. 


9. Petitioner is advised that, as an heir at law and 
next of kin of said decedent, he is entitled to apply for 
letters of administration, c.t.a. to issue to himself. 
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WHEREFORE, THE PREMISES CONSIDERED, 
your petitioner prays: 


1. That notice by publication and/or citation may is- 
seu to the above named heirs at law and next of kin. 


2. That letters of administration, ¢.t.a. issue to your 
petitioner, and that said will be admitted to probate and 
record as a will of real and personal property. 


3. For such other and further relief as to the Court 
may seem just and proper. 


Edward L. Boyer 


Mooers and MarmMorsToNE 
By: 


Attorneys for Petitioner 
526 Colorado Building 
Washington, 5, D. C. 
District 7-1179 


ORDER FOR PROBATE AND LETTERS OF 
ADMINISTRATION C.T.A. 


Upon consideration of the petition of EDWARD L. 
BOYER for probate and letters of administration, c.t.a. 
filed herein on the 13th day of November, 1958, and it 
appearing to the satisfaction of the Court that the Last 
Will and Testament of FLORENCE L. RICE, deceased, 
bearing date the 17th day of June, 1943, has been duly 
proven, and that all of the heirs at law and next of kin 
have filed consents herein, it is by the Court this 18th 
day of November, 1958, 
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ADJUDGED, ORDERED and DECREED, that said 
Will be and is hereby admitted to probate and record 
as a Will of real and personal property, and that letters 
of administration, c.t.a. are granted and shall issue to 
EDWARD L. BOYER, provided that he first files his 
undertaking in the penal sum of $3,000.00 with surety 
approved by the Court, and provided further that he files 
the power of attorney required of nonresidents by Title 
20 Section 118 of the District of Columbia Code (1951 
ed.). 


Edward A. Tamm 
Judge 


Filed December 1, 1958 


PRAECIPE 


The clerk will please enter as withdrawn our appear- 
ance for Edward L. Boyer, Administrator, ¢.t.a. in the 
above entitled cause. 


Moorgrs and MarmMorsToNne 


/s/ By E. A. Mooers, Jr. 
Attorneys for Edward L. 
Boyer, Administrator, cta 
526 Colorado Building 
Washington, 5, D. C. 
I CONSENT: 


Edward L. Boyer (V.0.H.) 


APPROVED: 


/s/ Edward A. Tamm 
Judge 
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PRAECIPE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING PROBATE COURT 


the lst day of December 1958 
Administration #96-757 


In Re HEstate of Florance L. Rice, deceased 


The Clerk of said Court will please enter our appear- 
ance as attorneys of record for the Administrator C.T.A. 
in this matter of the Estate of Florence L. Rice, deceased. 


Talmadge M. Thorne 

Vivian QO. Hill 

Southern Building 
Attorneys for Estate of 
Florence L. Rice, deceased 
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Filed March 13, 1959 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Administration No. 95-854 
In re: Estate of Thomas M. Rice, Deceased 


PETITION FOR INSTRUCTIONS 


Your Petitioner respectfully represents to this court 
as follows: 


1. That he is duly appointed guardian ad litem of 
Florence M. Rice, the incompetent and now deceased wife 
of Thomas M. Rice, deceased. 


2. That on January 2, 1959 he was ordered by this 
court to accept the deviser and bequests made for the 


deceased Florence M. Rice under the terms of the will 
of Thomas M. Rice, deceased. 


3. On January 26, 1959 a notice of appeal from this 
Order was filed on behalf of Edward L. Boyer, Adminis- 
trator c.t.a. of the estate of Florence M. Rice, deceased. 
No notice of appeal was served on this Petitioner. 


4. On March 5, 1959, this Petitioner received a com- 
munication from the United States Court of Appeals that 
the record in the cause had been filed on March 4, 1959. 
This was the first time the Petitioner had any knowledge 
of the pendency of the appeal. 


5. In its memorandum opinion, this court ruled that 
the power of election of the deceased incompetent widow 
Florence L. Rice passed to this Petitioner upon her 
death; that the death of the incompetent widow did not 
terminate her power of election; that the court, acting 
within its equitable powers, “has jurisdiction to make an 
election on her behalf”; and that the court, acting through 
the guardian, “elects that she take under the will.” 
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6. The interests of the deceased incompetent widow 
are not presently represented in the Court of Appeals. 
The parties presently appearing are Orpha L. Bealor, 
executrix, trustee and beneficiary under the will of 
Thomas M. Rice, whose pecuniary interests would be 
served by having the order of the court affirmed; and 
Edward L. Boyer, Administrator c.t.a., of the estate of 
Florence L. Rice, deceased, and an heir at law of the 
deceased Mrs. Rice, whose pecuniary interest would be 
served by having a renunciation filed. 


7. In Mead vs. Phillips, 77 U.S. Appeals 365, the court 
established the principle that the right of election sur- 
vived the death of an incompetent widow and authorized 
the District Court to determine whether it should re- 
nounce on behalf of the deceased incompetent widow; 
and that its determination should be made as of the time 
the widow was living in the light of the circumstances 
then existing. 


8. Your Petitioner desires to be instructed whether 
he should file his appearance in the U. S. Court of Ap- 
peals so that court may be advised as to factual and 
legal position taken by him in his capacity as guardian 
ad litem; and to present to it the legal arguments upon 
which this court acted. 


/s/ Daniel B. Maher 
Daniel B. Maher 
Guardian ad litem 
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District of Columbia, S.S.- 
Daniel B. Maher, being first duly sworn, upon his oath 


says the foregoing petition by him subscribed, is true 
and correct to the best of his knowledge and belief. 


/s/ Daniel B. Maher 
Daniel B. Maher 


Subscribed and sworn to before me this 
12 day of March, 1959 


oo 00 00 00 08 0 8 8 8 8 88 88 6 FOSS SS SFSSSS SETS S SS SSS ESSE SESS 


Notary Public 


CERTIFICATE OF SERVICE 


A copy of the foregoing petition was served upon 
Vivian O. Hill, Southern Building, and Edwin A. Mooers, 
526 Colorado Building, Washington, D. C., by mailing a 
copy to them postage prepaid. 


/s/ Daniel B. Maher 
Daniel B. Maher 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
HOLDING A PROBATE COURT 


Adm. No. 95-854 
In Re: Estate of Thomas M. Rice, Deceased 
ORDER 


This cause came on to be heard on the petition of the 
guardian ad litem of Florence M. Rice, deceased, for in- 
structions, and the court having heard all parties through 
their counsel, and being fully advised in the premises, it 
is by this Court this 15 day of April, 1959, 


ORDERED: 


(1) That Daniel B. Maher, guardian ad litem, be, and 
he hereby is, instructed to appear in the United States 
Court of Appeals for the District of Columbia Circuit in 
the case of Edward L. Boyer, administrator c.t.a., et al 
versus Orpha L. Bealor, Executrix, No. 14-981, and he is 
hereby instructed to take such action as he deems ap- 
propriate to have that Court sustain the order of this 
Court, entered herein on January 2, 1959, wherein this 
Court directed the said guardian ad litem to accept the 
devises and bequests to Florence M. Rice, under the will 
of the above-named decedent. 


/s/ Alexander Holtzoff 
Judge 


Presented by: 


/s/ Daniel B. Maher 
Daniel B. Maher, guardian 
ad litem for Florence M. Rice, 
deceased. 





IN THE 


United States Court of Appeals 


For tHe Disrricr or CoLumsira Crecurr 
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No. 14,981 


Epwarp L. Boyer, Administrator, c.t.a. and Party at Inter- 
est as heir at law, of Estate of Florence L. Rice, 
deceased, Appellant | 


Vv. 


OxnpHa L. Beaton, Executrix and Trustee of the Estate of 
Thomas M. Rice, deceased, Appellee 


Appeal from an Order of the United States District Court 
for the District of Columbia 





United States Court of Appeus 
For the ae 
District of Columbia Circuit 


Epwin A. Moozns, JR. 


AY 15 1959 Epwin P. MarMorsTonE 
FLED 526 Colorado Building 


j), sleura” Washington 5, D: ©. 


Attorneys for Estate of 
Thomas M. Rice, deceased. 
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Press or Brron S. Anams, Wasumreton, D. C. 








ae STATEMENT OF QUESTIONS PRESENTED 


The statement of questions as stated in appellant’s brief 
correctly state the issues raised by appellant. 


—_ 








Preliminary Statement 

Counterstatement of the Case 

Summary of Argument 

Argument 
Answer to appellant’s First Point 
Answer to appellant’s Second Point 
Answer to appellant’s Third Point 
Answer to appellant’s Fourth Point 
Answer to appellant’s Fifth Point 
Answer to appellant’s Sixth Point 


Conclusion 


TABLE OF CASES 
First National Bank v. MacDonald (1930), —— Fila. 
30 So. 596 


Morgan v. Morgan, 30 App. D.C. ................... 


District of Columbia Code (1951 Ed.) : 


Title 19, Section 303 
Title 20, Section 202 





IN THE 


United States Court of Appeals 


For tae Disrricr or Cotumsra Crecurr 
No. 14981 


Epwarp L. Boyer, Administrator, c.t.a. and Party at Inter- 
est as heir at law, of Estate of Florence L. Rice, 
deceased, Appellant 


Vv. 


OrpHa L. Beaton, Executrix and Trustee of the Estate of 
Thomas M. Rice, deceased, Appellee 


- Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 


Appellant states ‘‘Although there is an apparent con- 
flict of interest in the two estates, both were originally 
represented by the same legal firm which continued until 
December 1, 1958 when the administrator, ct.a. (of the 
Estate of Florence L. Rice dec.) requested them to with- 
draw from the estate of the Wife, which they did’’. 
(Appellant’s brief 4). 


Due to the inference which may be drawn from this 
statement, appellee’s counsel wish to state for the record 
that shortly after the death of the late incompetent widow 
and several times thereafter, they advised the now adminis- 
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trator c.t.a. in detail, both orally and in writing: (1) the 
factual and legal situation involved in both estates and 
(2) suggested that he retain other counsel to represent 
him. This he refused to do. It was solely upon the 
administrator’s statement that the heirs contemplated no 
litigation, that appellee’s counsel consented to represent 
him. Thereafter, appellee’s counsel prepared and filed a 
petition for probate of the will of the late incompetent 
and advised the nominated administrator, c.t.a. as to the 
_ procedure for his qualification. Thereafter, without notice 
to appellee’s counsel, said administrator retained other 
eounsel to represent him and to present the order for 
_ probate and letters of administration. As soon as appel- 
lee’s counsel received notice of this fact, they submitted 
@ praecipe which was approved by Judge Tamm withdraw- 
ing their appearance for the administrator, c.t.a. 


COUNTERSTATEMENT OF THE CASE 


Thomas M. Rice died without issue on June 23, 1958 
(JA 15A). He left three wills: the first will was dated 
April 20, 1942 wherein he left his entire estate outright 
to his wife, Florence L. Rice (JA 8A); the second will, 
dated November 9, 1955 (JA 9A), was executed after the 
_ partial incapacity of his wife (JA 45A), wherein he placed 
his estate in trust for her benefit; the third will, dated 
June 20, 1958 (JA 2A), was executed after the total in- 
capacity of his wife (JA 27A, 45A), wherein he placed 
the bulk of his estate in trust for her benefit and named 
his wife’s niece as executrix, trustee and remainderman. 
The surviving widow was totally incapacitated as a result 
of a paralytic stroke (JA 15A, 23A), although not legally 


adjudicated of unsound mind. 
OF JUNE 10, 1257 
The Will,was duly filed and proven by the witnesses 


_ thereto. The named Executrix filed a petition for probate 
- and, inter alia, prayed for the appointment of a guardian 
ad litem to represent the interests of the incompetent 
widow (JA 15A). 
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The Court appointed George L. Hart, Jr., Esquire as 
guardian ad litem (JA 17A) who, after investigation, filed 
his answer (JA 18A) and report (JA 19A) in which 
he stated: 


a) He knew of no fact or circumstance which should 
preclude the will from being admitted to probate, and 


b) He reserved the right to petition the Court for 
instructions as to whether a renunciation should be 
filed on behalf of the incompetent widow. (JA 21A). 


Whereupon, said Will was admitted to probate and record 
and Orpha L. Bealor qualified as Executrix (JA 22A). 


On July 28, 1959, the guardian ad litem filed a Petition 
for Instructions (JA 23A) and, after stating the factual 
situation, advised the Court that in his opinion ‘‘it would 
not be in the best interests of the incompetent widow 
to file a renunciation of the bequests and devices of the 
will of her deceased husband * * * ’”? (JA 27A). 


Before the Petition for Instructions came on for hear- 
ing, George L. Hart, Jr. was nominated as Judge of the 
United States District Court for the District of Columbia 
(JA 294). He, therefore, submitted his resignation as 
guardian ad litem (JA 29A) which was accepted by the 
Court which appointed Daniel B. Maher, Esquire, as 
guardian ad litem in Judge Hart’s place (JA 30A). 


Mr. Maher conducted an exhaustive investigation and 
filed his report thereon (JA 32A). He reached the same 
conclusions as the first guardian ad litem and stated: 
‘“‘T am also of the opinion that it would not have been 
in the best interests of the incompetent widow to file a 
renunciation of the bequests and devises under her hus- 
band’s will * * *’’. (JA SOA). 


The incompetent widow died on October 2, 1958, after 
Mr. Maher had completed his investigation but prior to 
the filing of his report (JA 32A). She left a Will dated 
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June 17, 1943, in which she left her entire Estate to her 
husband, Thomas M. Rice, and named him as Executor 
(JA 69A). The Will contained no gift over in the event 
her husband predeceased her and did not name an alternate 
executor. Said Will has been admitted to probate and 
record and Edward L. Boyer has qualified as Adminis- 
trator, c.t.a. of her Estate (JA 73A). Mrs. Rice was sur- 
vived by eight adult heirs at law and next of kin (of whom 
Edward L. Boyer is one) who share in her Estate under 
the laws of intestacy of the District of Columbia (JA 71A). 


On December 1, 1958, the Administrator, c.t.a. of the 
Estate of Florence L. Rice filed a Renunciation in the 
Estate of Thomas M. Rice, in which he purported to elect 
to take the widow’s dower and legal share of the estate 
of her late husband (J.A. 56A). 


Pursuant to notice duly given, appellant took appellee’s 
deposition on December 3, 1958 (JA 64A) and the matter 
came on for hearing on December 9, 1958, before Judge 


Tamm on the pleadings, reports of respective guardians 
ad litem, the deposition and oral argument of counsel 
(JA 60A). 


On December 18, 1958, Judge Tamm rendered a Memo- 
randum Opinion (JA 60A) in which he held, inter alia, 
that: (1) The death of the incompetent widow (subsequent 
to the filing of the guardian’s petition for instructions but 
prior to the hearing thereon) did not terminate the power 
of election, (2) The Court had jurisdiction to make an 
election on behalf of the incompetent widow, (3) The 
Court acting on her behalf and acting through the guardian 
ad litem 

‘Selects that she take under the will. This election is 
made because it appears obvious that by so doing the 
Court carries out the carefully considered and meticu- 
lously contrived plan of Dr. Rice to insure adequate 
and unlimited care of his widow and to compensate 
and express his gratitude toward Mrs. Orpha L. Bealor 
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for the care and affection which she gave to Mrs. 
Rice over a period of four years’’, and 


(4) The Court vacated in its entirety the renunciation filed 
by Edward L. Boyer, Administrator, c.t.a. 


On January 2, 1959, Judge Tamm signed an Order 
(JA 61A) in accordance with the foregoing Memorandum 
Opinion and therein provided that said Memorandum Opin- 
ion ‘‘shall stand as findings of fact and conclusions of law 
on the issues herein decided’’. 


SUMMARY OF ARGUMENT 
1. Equitable considerations have no bearing on the legal 


right of a testator to dispose of his estate in such manner 
as he may see fit. 


2. The death of the incompetent widow (subsequent to 
the filing of the guardian ad litem’s petition for instruc- 
tions on the question of renunciation but prior to the 


hearing thereon) deprived neither the guardian ad litem 
nor the Court of their respective duties to protect the 
late incompetent’s interests. 


3. Admission of certain letters in evidence was not error; 
but if error, it was merely harmless error and there re- 
mained abundant proof to sustain the order. 


4. Only if the guardian ad litem or executrix-trustee 
failed to present the question of renunciation to the Court, 
would the Administrator, c.t.a. be entitled so to do. 


ARGUMENT 
L-A. 


Appellant in his first statement of points completely 
overlooks the elementary principle that equity has no 
bearing on the right of the testator to dispose of his 
estate in such a manner as he may see fit, although it 
may appear to be an unjust and unnatural disposition 
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thereof. As stated in Morgan v. Morgan, 30 App. D. C. 
436, 449: 


‘¢. . . where the fixed purpose of the testator is 
stated in rational language, indicating no want. of 
knowledge or memory in respect of his estate, his 
family, or the ordinary natural objects of his bounty, 
the mere fact that he has exercised his lawful power 
to disappoint the reasonable expectations of those 
nearest him, and the natural and proper objects of his 
bounty in the opinion of the community, and has there- 
fore done an apparently unnatural and unjust thing, 
ts not to be regarded as unreasonable in the sense of 
evidencing mental incapacity’’. (Emphasis supplied). 


In the instant case Dr. Rice repeatedly emphasized that 
he was providing for the natural and proper object of 
his bounty, ie., Mrs. Rice. In his testamentary instruc- 
tions to his Trustee, he states ‘‘. . . and bearing in mind 
that my primary concern is the welfare of my wife, . . 
(JA3A). And he thereafter in the same instrument directs 


93 
= - 


his executrix and trustee as follows: ‘‘I request them 
to bear in mind that my primary concern is for the welfare 
of my wife and for her proper care, maintenance and 
support’? (JA 4A). It is submitted that Dr. Rice in 
omitting certain of his wife’s heirs as beneficiaries of his 
estate, did what he had a legal right to do and it cannot 
even be construed as an unnatural or unjust disposition 
of his estate. 135° Fad 314, 


In Mead v. Phillips, 77 U. S. App. D. C. 363, 375,,this 
Court refers to the comfort and happiness which an incom- 
petent widow may achieve from the possibility of knowing 
that ‘‘her children or other dependents will be protected 
and cared for during her lifetime and after her death. The 
interest of such a widow in the welfare of her heirs or 
other dependents, during her lifetime, is as much to be 
considered as her own bodily comforts’’. 


It is submitted that in the instant case, the late incom- 
petent had no children (JA 72A) and the record is silent 
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as to any dependents. One of the leading cases decided 
under these facts is that of First National Bank v. Mac- 
Donald (1930), Fla.  , 130 So. 596, which sets forth 
the steps to be followed in determining the issues, as 
follows: 


‘“When made by a Court of equity, election is no 
longer personal and voluntary, but must be predicated 
on some ground of equity shown to exist in favor of 
the widow, and of which she is deprived by the will. 
In determining whether such equity exists, the chan- 
cellor will be guided by what is to the best interest 
of the afficted widow. In determining what is for the 
best interest of the afflicted widow, the chancellor 
will generally be influenced by these considerations: 
(1) The husband’s right to dispose of his estate is 
limited by the right given to the widow to renounce 
the provisions of the will in her behalf and take wnder 
the ahs. but the sole reason im law for giving the 
widow the ‘right to renounce is to insure ample pro- 
visions for her personal needs and comforts. (2) Her 
personal needs and comforts may not be confined to 
pure monetary considerations. (3)THE MATTER OF 
ENRICHING THE WIDOW’S ESTATE AND PASS- 
ING SOMETHING TO HER NEXT OF KINS- 
PEOPLE HAS NO PLACE IN THE CHANCEL- 
LOR’S CONSIDERATION. (4) THE KINSPEOPLE 
OF THE WIFE HAVE NO CLAIM, DIRECT OR 
INDIRECT, ON THE ESTATE OF THE HUSBAND. 
(5) The fact that a permanently insane widow knows 
nothing of the value of money, cannot use it with 
discretion, and has no need for money or Bore 
save to furnish ample comforts and n 
considered. (6) IT MAY ALSO BE BORNE IN MIND 
THAT, WHEN THE HUSBAND HAS MADE AM- 
PLE PROVISION FOR HIS INSANE WIFE, HE 
HAS AN INHERENT RIGHT TO DISPOSE OF HIS 
PROPERTY AS HE PLEASES, provided the dispo- 
sion be not contrary to public policy’’. (Emphasis 
supplied). 


It will be noted, however, that Mead v. Phillips, supra, 
makes reference to the heirs of the incompetent and the 
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possible happiness of the latter in knowing that they were 
_ provided for. In this respect, attention of the Court is 
called to the fact that appellee (executrix and remainder- 
man beneficiary) was orphaned as a very young child and 
that Mrs. Rice cared for her until appellee reached woman- 
hood and married (JA 444A). Appellee came to Washing- 
ton to care for Mrs. Rice in 1954 because of the moral 
_ obligation she felt towards Mrs. Rice as a result of their 
earlier relationship. (JA 45A). With the exception of 
visits by Mrs. Marie L. Smith (Mrs. Rice’s sister) (JA 
| 66A), the record is silent as to any other heirs of Mrs. 
Rice visiting her during the four year period of her 
illness. 


Therefore, even on appellant’s erroneously conceived 
theory of equity, it appears from the record that those 
who would be the natural recipients of Mrs. Rice’s bounty 
are those who are named as the principal beneficiaries 
under her husband’s will. 


B. 


Appellant argues that the determination should be made 
as of the time the widow ‘‘was competent and able to 
decide matters for herself’? (Appellant’s Brief 7, 8, 10). 
It is submitted that Mead v. Phillips, supra, specifically 
states (page 377) ‘‘and its (the court’s) determination 
should be made as of the time when the widow was living, 
in the light of circumstances then existing’’. Obviously, 
the incompetent could not be a ‘“widow”’ until the death 
of her husband and therefore, the question of renunciation 
is to be determined as of the date of the death of the 
testator in June, 1958 and not as of the date of the com- 
petency of the widow which possibly was some four years 
prior to that time. 


C. 


The question of salary paid, if any, has no bearing 
on the issue here to be determined. The record (JA 64A) 
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states that appellee received $150.00 a month as a gift 
from the testator only upon his insistence after she had 
been there several months (JA 45A, 65A) and that occa- 
sional room and board of appellee’s husband and son at 
the Rice residence was not paid for by the testator 
(JA 67A). 


IL. 


Appellant in his second statement of points quotes 
Title 19, Section 303 of the District of Columbia Code 
(1951 ed.) (Appellant’s Brief 10) and concludes that if 
no caveat is filed, the duties of the guardian ad litem are 
ended and he has no further duties to perform. 


This was the construction placed on the statute by the 
guardian ad litem in Mead v. Phillips, supra, wherein 
the guardian ad litem confined his activities to the question 
of the validity of the will and the propriety of its admis- 
sion to probate and record. Thereafter, when the question 
arose as to the right of the incompetent widow to renounce, 
this Court stated (page 368) : 


‘¢... the guardian ad litem (n)ever requested action 
by an equity court to exercise, on behalf of the incom- 
petent, the power of renunciation, or to determine in 
what manner her interests could be best protected, 
in that respect’’. 


And again on page 376, this Court stated: 


‘In the present case, the widow being incompetent, 
a guardian ad litem and, later, a trustee were appointed 
to represent her, and to assert her rights, powers and 
privileges. The guardian ad litem apparently made 
no suggestion concerning an election in her behalf;’’. 


The guardians ad litem in the instant case properly 
carried out their duties and obligations as imposed on 
them by this Court in Mead v. Phillips, supra, which in 
fact has been the standard and required procedure in the 
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Probate Court since the Mead decision was rendered in 
1943. 


The guardian ad litem’s Petition for Instructions was 
filed on July 28, 1958, the incompetent widow died on 
October 2, 1958, and the matter came on for hearing on 
December 9, 1958. The death of the incompetent widow 
during this intervening period does not deprive the guard- 
ian ad litem of the duties imposed upon him nor the Court 
of jurisdiction to determine the issues. As stated in 
Mead v. Phillips, supra (page 377), ‘‘The matter having 
been brought to the attention of the court, its duty was, 
and is, to make such a determination, weighing, in doing so, 
the various considerations of the case. Among others, it 
should take into account the provision which was made 
for the care and comfort of the widow, prior to her death; 
and its determination should be made as of the time when 
the widow was living, in the light of circumstances then 


existing’”’, 
Ti. 


Appellee has answered the third point of appellant in 


her answer to appellant’s first point, supra, page , 
et seq., and need not be repeated or elaborated here. 


IV. 


Appellant’s fourth statement of points alleges error in 
the admission into evidence of two letters from certain 
heirs of the late incompetent, which the Court admitted 
as exhibits to the Guardian ad litem’s report. (JA 57A, 
58A). 


It is submitted that it was not error to so admit the 
letters. Assuming, however, said letters were inadmissible, 
the Court could disregard them in reaching its decision 
in the case. Erroneous admission of evidence is not 
reversible error unless it is prejudicial. Error going 
only to immaterial, minor, or technical questions is not 
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ground for reversal, especially where it does not touch 
the controlling questions, or where the controlling ques- 
tions are correctly decided (3 Am. Jur. Wills Sec. 1003). 


This Court in McLarren v. McLarren, 45 App. D. C. 237, 
1 ALR. 1412, passes on this phase of the question of 
inadmissibility of evidence as follows: 


‘Tt is unnecessary to consider this exception, for 
had this evidence been eliminated there still remains 
abundant proof to sustain the decree. Hence, in no 
event could its admission in this case constitute rever- 
sible error’’. 


It is submitted that even if the lower court was in error 
in admitting the two letters in evidence, at most it would 
be harmless error as there still remains abundant proof 
to sustain the order. 


~: 
Appellant in his fifth statement of points quotes Title 20, 


Section 202 of the District of Columbia Code (1951 ed.) 
(Appellant’s Brief 13) with reference to the Bond of 
Administrators to ‘administer according to law all the 
money, goods, chattels, rights, and credits of the deceased’’. 


From this quotation, he argues that the administrator, 
cet.a. has a “‘right’’ to renounce because the widow had 
a right to renounce. It is submitted that the word ‘‘rights’’ 
is taken out of context and has no application to the issue 
here involved. Assuming, however, for the sake of argu- 
ment that the administrator, ¢.t.a. succeeds to the rights 
of the decedent, Mrs. Rice had no right to renounce as she 
was incompetent. As stated in the Mead case, supra, page 
369, ‘“‘The (incompetent) widow’s representative cannot 
even act in her behalf during her lifetime and during the 
statutory period, except with permission of the Court, or 
unless the statute confers:the power”’.. There is no such 
statute in force in the District of Columbia and, obviously, 
an administrator could have no greater rights after the 
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death of the incompetent than her legal representative 
would have during her lifetime. 


In Mead v. Phillips, supra, this Court specifically holds 
(page 376) ‘‘. . . the widow being incompetent, a guardian 
ad litem and, later, a trustee were appointed to represent 
her, and to assert her rights, powers, and privileges’ 
and they having failed in this respect ‘‘it became the 
duty of her (the late incompetent’s) representative’’ (p. 
377) to bring the matter to the attention of the Court. 


Therefore, it is apparent from a reading of the Mead 
case, supra, that the administrator, c.t.a. or the heirs of 
the late incompetent are merely among those entitled to 
raise the question for the Court’s determination if the 
guardian ad litem or trustee fail to do so. In the instant 
cease, neither the guardian ad litem nor the executrix failed 
in the performance of their respective duties. 


VI. 


Appellee has answered the sixth point of appellant in her 
answer to appellant’s second point and fifth point, supra, 
pages 9, 11. 
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CONCLUSION 


The facts of the instant case are undisputed. Neither 
of the guardians ad litem reports nor the testimony of 
appellee has been contradicted. The late incompetent has 
been represented by two able members of the bar, each 
of whom investigated the case and filed similar reports 
on the factual situation. Both guardians ad litem were 
wholly disinterested and both reported that in their opinion 
the incompetent widow should not renounce. Her inter- 
ests were fully represented at all times and those who would 
claim under her as her heirs at law were duly notified 
of the hearing thereon (JA 52A). Edward L. Boyer, 
Administrator, c.t.a. of the estate of Florence L. Rice, 
was personally present in Court on December 9, 1958, and 
also represented by his present counsel at the hearing on 
said date. Thus all parties have had their day in Court. 


The order of Judge Tamm, dated January 2, 1959, should 
be affirmed in its entirety with costs. 


Respectfully submitted, 
Epwus A. Moozrs, Jz. 
Epwin P. MarmorstTone 


Attorneys for Estate of 
Thomas M., Rice, deceased, 


526 Colorado Building 
Washington, D. C. 





